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Earl Howe
My Lords, Amendment 21A is in my name and that of my noble friend Lord Kamall. In Committee the Minister stated that the Government would design a licensing regime that would support compliant retailers while targeting rogue operators. She also spoke of minimising burdens where possible and recognised the importance of ensuring that retailers and local authorities had sufficient time for training and development. Reference was also made to a call for evidence and to the subsequent consultation that would address matters such as the process for granting licences and implementation generally.
A retail licensing system will require the creation of application systems, fee structures, compliance mechanisms and, crucially, enforcement arrangements. Local authorities will need to establish or adapt administrative systems, train their staff and ensure alignment with trading standards and environmental health functions. Small retailers, many of them independent businesses, will need to understand the new requirements. They will obviously have to submit applications, adjust their own internal processes and potentially invest in training or record-keeping systems.
In our Committee debate, I was encouraged by the Minister’s statement, which indicated that the Government were actively seeking views on how long a period implementation would require. I therefore have a number of questions for the Minister. First, can she update the House on the outcome of the call for evidence, if she has it, and the subsequent consultation to which she referred in Committee? Specifically, is she in a position to provide the feedback the Government have received from retailers and local authorities on the time they would require to implement a licensing regime?

Lord Naseby
My Lords, I thank my noble friend on the Front Bench for asking some very practical questions, to which I hope we will get some practical answers. The only thing I will raise—I do not want to flog a dead horse for the moment—is that there are existing regulations for off-licences, and it would be interesting to see the degree to which the Government feel that those should be reflected, just in case there is a need for the two to come together at some time in the future.
Amendment 25 is key. Tobacco retailers are concerned —I have discussed this following the last debate—because they have never been in this area in any depth. They feel quite strongly that they should have some means of checking they have registered properly, and that, if the local authority changes something, they have a means of going back and checking on that portal. That is the reason for this amendment, and I will listen carefully to what the Minister says when she responds.

Con (The Earl of Lindsay)
My Lords, I will speak to the six amendments in this group that stand in my name and the names of the noble Lord, Lord Mendelsohn, and my noble friend Lord Johnson of Lainston. In doing so, I declare an interest as president of the CTSI, although I emphasise that these amendments are not linked to the CTSI or my role there.
Before speaking to those amendments, I will speak in support of Amendment 21A, moved by my noble friend Lord Howe, because small businesses will need all the time they can get to prepare for yet another layer of administrative burden. By way of background, the track and trace system, for which specialist tobacconists have been preparing for over five years, requires every economic operator to have a unique identifier code that they must supply when an order is sent out to them. Even something this simple has been remarkably complex and very time consuming. It has taken one supplier in the handmade cigar sector well over two years to register all its customers, and it is not yet there. A fully fledged licensing system, with all that it entails, is likely to be much more complex, especially for businesses such as hotels, for which cigars are not a primary source of income.
Businesses will suffer and possibly cease trading if the licence application process is excessively burdensome in terms of cost, time or hassle. Traditionally, the handmade cigar sector, which comprises mostly family-owned businesses, has been permitted extra time to prepare for new legislation, such as on packaging, display restrictions and so forth, in recognition of how much harder it is for small and micro-businesses with fewer resources to adapt.
I move on to Amendments 23, 30, 43, 45, 114 and 115 in this group. I hope that these amendments will be seen as being a constructive, good-faith effort to identify an evidence-based, proportionate and workable solution for specialist tobacconists. Their principal business, comprising some 70% of their turnover, is in handmade cigars. As I explained on the first day of Report, handmade cigars, which are artisanal, individually crafted, high-value and relatively expensive premium products, are fundamentally distinct from mass-produced, lower-priced, machine-made, small-format cigars and cigarillos. In other words, they occupy a completely different segment of the market. That distinction matters in terms of price, consumer characteristics and, most importantly, the evidence base relating to youth uptake and public health.
There is no credible evidence that handmade cigars contribute to youth uptake or act as a gateway to nicotine addiction. That fact was challenged last week, and I should therefore reiterate that where there is any data or evidence of cigar usage by young people, it refers not to handmade cigars but to machine-made, mass-produced, lower-priced, small-format cigars and cigarillos. The overwhelming majority of those purchasing handmade cigars are over the age of 25, with most being over the age of 35. Furthermore, handmade cigars are not inhaled and are consumed infrequently, not habitually. They are sold almost exclusively through specialist tobacconists and other distinct retail channels to informed adult customers.
In these amendments, we do not oppose the principle of licensing. The introduction of a new licensing framework, however, raises legitimate concerns about how it would apply to existing specialist tobacconists. They are a small number of lawful specialist businesses whose principal business is handmade cigars. Most of them are long-established, multi-generational, family-run, small and micro high-street enterprises. They have long been separately recognised in legislation and regulations. These amendments would provide for the grandfathering of existing specialist tobacconists into the new licensing scheme and seek to protect them from future regulations that might impose numerical caps or geographical restrictions.
These amendments do not go as far as proposing a separate category of licence, nor do they propose exempting new entrants from the licensing regime. They simply recognise that the small businesses operating lawfully under the current stringent regulatory framework should be neither unnecessarily destabilised by the introduction of a new regime nor gradually extinguished by density or zoning controls designed for different purposes. On this point, it is worth noting that in certain locations—St James’s in London is one example—they form a recognised specialist cluster that is popular with tourists and is not dissimilar in character to Savile Row in the context of the bespoke tailoring.
At a time when small businesses face significant economic pressures, we should be cautious about regulatory layering that risks unintended consequences for niche sectors that do not present the public health harms that this Bill is designed to address.

Lord Udny-Lister
My Lords, I will speak to a number of the amendments laid in my name, starting with Amendments 24 and 25. Noble Lords will note that Amendment 24 seeks to establish a national register of tobacco and vape retailers. The reason I am pushing this so strongly is that the national register would strengthen traceability and support our trading standards officers and, importantly, could become a mechanism to strengthen consumer confidence and public reporting of rogue traders, by providing the general public with the means to distinguish legitimate retailers from rogue operators.
As for Amendment 25, noble Lords will hopefully understand the significant challenges that small businesses in this country are facing at this time. Yet here we are, through the Bill, finding yet more ways to strangle our small, legitimate traders with more red tape and more bureaucracy. I, like several people, I am sure, have heard directly from small retailers that many of them do not even bother to report people who carry out smash and grab thefts to the police, due to the time it takes out of their working day.
With these themes in mind, we should be mindful of passing legislation that places new and undue burdens on these small businesses. If we get this wrong, I fear that this legislation unamended would push many small and currently legally trading businesses into the hands of criminal enterprises that are fuelling illicit tobacco and vape trading across the UK. That is why, through Amendment 25, I am asking for the creation of a single digital portal for licence applications and renewals. This digital portal would lessen the burden on businesses, while also enabling greater oversight from enforcement agencies, all the while reducing the risk of administrative errors.
Amendment 31 would enable licensing authorities to suspend or revoke alcohol licences in cases where tobacco or vape licence conditions are persistently breached. Beyond the fact that, in breaching tobacco and vape licensing requirements, the person would fail to meet the definition of a “fit and proper person”, if the Bill is to succeed, it must be based on meaningful economic consequences that hurt and impact illicit trading. Alcohol represents a very significant proportion of convenience store turnover. Linking the two regimes creates a deterrent and uses existing powers under the Licensing Act 2003. If everybody is serious and genuine in their endeavours to protect children through this legislation, we must close this enforcement gap and send a message to those who breach tobacco and vape conditions by deeming them unfit to sell alcohol.
Finally, Amendment 44 seeks to ensure fairness and avoid regulatory arbitrage by ensuring that there is consistency across England and Wales. I seek your Lordships’ consent to apply the same alcohol licence linkage principle in Wales to that which I have proposed for England. That principle is that serious and persistent breaches of tobacco retail conditions should carry real commercial consequences, hitting rogue traders in a way that seeks to gravely disrupt and deter rogue trading.

Lord Johnson of Lainston
My Lords, we have had a very valuable debate so far on the practicalities of a generational ban on smoking. I have been particularly intrigued by the journey we have taken. In that journey, a number of people have come to me, and I thank them for the enormous amount of information and support we have received from the specialist cigar industry. I was particularly delighted, noble Lords may be interested to hear, that my noble friend Lord Parkinson alerted me to a brand of cigars that sadly no longer exists called the House of Lords Cigar Range. I am sure we could sell that in the gift shop if things changed.
I also thank the Minister for her assurances over sampling rooms. I know this was debated, but I would be grateful for further clarification relating to her correct assertion that plain packaging will be difficult for specialist tobacconists to comply with, and thus extra care will be taken to ensure that they can carry on their business within the law, and that their specific needs will be met, as they are already in relation to the display of tobacco products.
However, these amendments, to which I have added my name, go further in protecting this important if niche industry of specialist tobacconists. The purveyors of these handmade, hand-rolled cigars, as my noble friend Lord Lindsay said, employ hundreds of people. They are largely family-owned or small businesses. They have been trading in some cases for hundreds of years and, importantly, provide delight to thousands of tourists and enthusiasts every day.
Regarding compliance with local licensing regulations, I do not believe that these shops have ever had any form of enforcement or issue around their compliance. I believe their behaviour to be exemplary. If we do not acknowledge the difference of these specialist tobacco shops but simply lump them in with the hordes of vape shops that are a blight on our high streets, we will end up in the worse situation that is causing the sorts of problems that we see today and that have just been mentioned by my noble friend Lord Udny-Lister.

Lord Lansley
My Lords, I am very glad to follow my noble friend, although I fear that, after his poetry, I will be much more prosaic. I will speak to Amendment 21A, moved by my noble friend Lord Lindsay. I want to talk in particular about the implementation of the enforcement and licensing scheme in relation to vaping and nicotine products.
In Committee, we discussed how the Government might implement the registration and licensing scheme, and the regulation of vaping and nicotine products, in co-operation with industry. I am grateful to the Minister for our subsequent discussion and for her letter. However, while the letter followed up the analogy we used in the debate with the role of the Portman Group on the regulation of alcohol products, it referred to the wrong bit of what the Portman Group does. She referred to the voluntary aspects in relation to advertising and sponsorship, whereas the correct analogy is with what it does in relation to the naming, packaging and protection code.
In essence, what that does is ensure that where products which are intended, as determined by the adjudication panel, to appeal to children are put on the market, it is able to notify retailers, who ensure that the product is not stocked. In the Bill, in relation to vaping and nicotine products, as the Minister will be aware, there is intended to be a tighter regime than is the case in relation to alcohol products. That still lends itself to the co-regulatory solution, not because the industry is looking for a voluntary solution but because it is looking for a more proportionate and effective solution.
In particular, I want to make it clear that if there is a register of products, and Clause 94 says there will be, there will then have to be somebody who makes a judgment on whether a product that is registered is compliant with the requirement of not being intended to be attractive to children. The essence of what we are setting out to do is to avoid children accessing or being attracted to vapes.
The scheme in this Bill needs somebody to do a job like that of the adjudication panel. Through the licensing that is in the clause, it is available for conditions to be attached to licences for retailers to make it clear that if there is an adverse adjudication in relation to a product that is registered, it would not be stocked by the retailer. This is not voluntary; it seems to be intended to be watertight, but somebody somewhere has to make an adjudication on whether the naming, packaging or promotion of a product, although it may be compliant with the legislation, is none the less intended to be attractive to children.
As the Minister will know, a series of judgments over time will inevitably have to be made. The least proportionate approach is for there to be a constant effort on the part of the Government to establish in regulations what is and is not permissible. It is much better to have a process, as the Portman Group does, by which an adjudication panel arrives at a quick and effective solution.
I am asking the Minister that we continue the debate which he has kindly entered into with me and that officials use the time which my noble friend is looking for in Amendment 21A to ensure that we have an implementable solution which the vaping industry, and the retailing industry in particular, can be confident in and can put in place before commencement of those provisions.

Lord Strathcarron
My Lords, I support the amendments in this group. If there is to be a retail licensing scheme, it needs to be more robust, fairer and more enforceable than currently envisaged. It needs to respect and reward retailers who are already complying with the law, which is the point behind Amendments 23, 30, 43, 45, 114 and 115 in the name of the noble Earl, Lord Lindsay, and other noble Lords, and identify and punish those who are operating illicitly and illegally, which is the point behind Amendments 31 and 34 in the name of the noble Lord, Lord Udny-Lister.
The amendment from the noble Earl, Lord Lindsay, proposes that existing, compliant and currently exempted specialist tobacconists selling handmade Caribbean cigars be automatically included in the new retail licensing scheme. This tiny number of about 120 micro-businesses, many of them multigenerational, already face the prospect of the damage done to their business by the proposed packaging regulations, and, albeit in many years to come, as their customers are almost exclusively into early or late middle age, the prospect of competing with illicit sales as a consequence of the generational ban part of the Bill.
As they are the very model of compliant, law-abiding specialist retailers, would it not be only fair at least to give them the certainty that they would automatically be included in the retail licensing scheme? Would it not lessen the burden and cost of the new licensing regime itself if it automatically granted licences to those 120 responsible businesses with a proven track record of being good actors in the tobacco area? The Minister has already said that she is not in the business of putting small businesses out of business, so I hope the Government look favourably on these amendments, which would give them an easy way of keeping at least some of these businesses in business.
Amendments 31 and 44 recognise the reality that many tobacco products are sold from premises that not only sell alcohol but derive most of their business from it. As drafted, there would be two separate licensing regimes—one for alcohol and the other for tobacco products. Would alcohol retailers not be far more circumspect about selling illicit tobacco products if, by doing so, they risked losing their alcohol licence and therefore their main source of income? Would trading standards officers and local authorities not find it much easier to enforce one combined licence than two separate ones? Would illicit products’ supply chains not be more easily disrupted if they lost their sales outlets through an unrelated alcohol penalty? Finally on these amendments—here I cross over to the previous amendments—would it not be fairer for existing specialist tobacconists if the bad actors were discouraged from unfairly competing with the good actors by having their alcohol licence removed and thus their businesses seriously affected?

Lord Mendelsohn
My Lords, I will speak briefly in support of the amendments standing in my name together with those from the noble Earl, Lord Lindsay, and the noble Lord, Lord Johnson of Lainston. As referenced by many of the previous speakers, they deal with the grandfathering rights that we would hope to get for the particularly small businesses in this sector. I thank the Minister for her engagement on these issues and her willingness to take meetings and have discussions.
It has been said, but it is worth emphasising, that hand-rolled cigars are a distinctive business that has a different health impact and profile—of not having youth adoption. However, I repeat that it has a significant economic benefit for the luxury tourism industry, which is an important component of a country with the tourism profile that we have. Therefore, these businesses—small in number as they are—offer a distinctive service to the nation and should be considered carefully with the impact of the proposed legislation. There are distinct production methods, consumption patterns and market demographics for these products. Therefore, the risk of imposing a regulatory framework designed for industrial-size manufacture on a small-scale, family-orientated and economically sensitive sector requires adequate proportionality.
These amendments are designed to do that for the 120 or so businesses that would be covered by them, where there are huge concerns about economic viability, together with all the other matters that face small businesses. The Government have a strong concern to make sure that we do not always legislate such that we impede the opportunities for small businesses. These are very important principles to which we should adhere, and these amendments offer clear and enforceable definitions to ensure that the legislation can be targeted and proportionate. They would not undermine any of the public health objectives but would define their application to ensure that vulnerable specialist tobacco vendors were granted a retail licence under the new scheme, with the right arrangements to allow flexibility in circumstances around rental increases and other things that are particularly impactful on this size of business.
I hope that the Minister can give some reassurance that these matters have been considered carefully and that the opportunities for these companies to continue to exist are supported by the Government.

Earl Russell
My Lords, I will respond to this group of amendments concerning the proposed retail licence scheme for tobacco and nicotine products. We welcome the inclusion of a retail licensing scheme in this Bill. This is a significant and constructive addition to earlier versions. The proposal represents a major step forward in strengthening the regulation of tobacco and nicotine sales in the UK. It brings the sale of tobacco into line with established practice for alcohol. Tobacco, of course, remains the single most harmful product that is still readily available. It is the single biggest cause of preventable illness and early death in the United Kingdom. It therefore follows that the sale of these products should be subject to comparable regulatory oversight. Extending the oversight to vapes and other nicotine products will further assist trading standards in addressing non-compliant, unregistered and under-age sales. This combination of proportionate regulation and clear enforcement powers will help to protect both the public and responsible retailers from unscrupulous and illegal competition.
The principle underpinning this reform is simple: the right to sell products that carry health risks must come with clear responsibilities. We want a system that supports compliance, deters abuse and places public health at its heart. Amendment 21A, tabled by the noble Lord, Lord Kamall, and the noble Earl, Lord Howe, would ensure a minimum of a one-year gap between regulations being passed and coming into effect, allowing for a transition period. We entirely understand the wish to allow retailers, local authorities and other enforcement bodies adequate time to prepare for the new framework. Implementation must be orderly and practical. However, setting a fixed one-year time delay in primary legislation risks creating unnecessarily rigid constraints. Some elements of the scheme may be ready to begin earlier, while others might benefit from a longer period. The Government’s approach—to determine the precise timing through secondary legislation, informed by evidence gathered from those affected through consultation and negotiation—will ensure that that transition happens as smoothly and credibly as possible.
Turning to Amendments 23, 30, 43, 45, 114 and 115, I have listened carefully to the points made by the noble Earl, Lord Lindsay, regarding how existing specialist tobacconists should be treated within the new regime, including on transitional protection and possible exemptions. We acknowledge that the Government have already made some considerable steps in these areas, and we fully recognise the intention here: to try to give certainty to small specialist retailers who have operated responsibly and reasonably within the law for many years. However, these amendments would, in effect, enshrine grandfather rights in primary legislation, automatically conferring licences or permanent exemptions from any future limits on the number or distribution of these outlets throughout the United Kingdom and the devolved Administrations. That would effectively pre-empt the consultation process and remove discretion before any evidence has been gathered or assessed in any way.
It is important that all aspects of eligibility, transitional arrangements and the scope of any future caps or location-based controls are properly considered through consultation, considering not only the interests of existing traders but the wider objectives of public health, community protection and fair enforcement. Given that this applies to existing retailers, not new ones, it does seem that these points should be made within the consultation. We hope that the Minister intends to do that and is open and considerate to these small and normally very compliant retailers—a point that has been made several times. We imagine that the retail licensing scheme will differentiate between the different types of retailers; but given that all details have yet to be confirmed, these amendments feel premature to us.
Amendments 24 and 25 relate to national registers and a unified digital portal. Again, to us, it feels like these things will be necessary for any licensing scheme, and we therefore assume that these amendments are not necessary, but it would be helpful if the Minister could confirm that. On Amendments 31 and 44 and alcohol licences, we believe that this is already possible, but it would be useful if the Minister could confirm that.
I would like to pick up on one point that was made in the debate. It would be helpful if the Minister could say a word about how breaches made under one licence would be communicated and passed on to the people who are regulating the other licences, and how she feels these two licensing schemes would interact with each other, specifically where breaches have taken place.

The Parliamentary Under-Secretary of State, Department of Health and Social Care (Lab)
My Lords, I am most grateful to noble Lords for their contributions to this debate, as well as the engagement they have been good enough to give their time to before Report.
Let me start with the amendments from the noble Earl, Lord Lindsay. The UK Government, Welsh Government and Northern Ireland Executive are carefully considering the design of the licensing scheme. A recent joint call for evidence asked detailed questions about implementation. This included specifically inviting feedback on whether applications for existing businesses should be treated differently from those for new businesses, and whether factors such as the location and density of retailers should have a role in granting licensing. I know, particularly from the debate today, that the question about existing businesses is a matter of concern to noble Lords.
We are aware that, under reforms to alcohol licensing through the Licensing Act, existing compliant businesses were indeed brought on to the new system, as noble Lords have referred to before, using grandfathering arrangements. I can assure noble Lords that we are considering this carefully alongside the feedback from our call for evidence, and we will invite further feedback when we consult on our proposals. However, the main point I would like to emphasise—a number of noble Lords have asked about this, and rightly so—is that, as I have said before, the Government do not wish to create a scheme which arbitrarily puts law-abiding retailers out of business. That is absolutely not the intent of this policy.
The noble Lord, Lord Johnson, the noble Earl, Lord Russell, and my noble friend Lord Mendelsohn, along with other noble Lords, raised questions about specialist tobacconists, which we have discussed, and rightly so, on a number of occasions. With regard to various regulations that we have spoken about, and on specialist tobacconists broadly, as the noble lord, Lord Johnson, acknowledged, I gave the assurances on day 1 of Report last week, and I hope they have been heard.
We want a scheme that is proportionate and fair, as I believe noble Lords do, particularly to the many existing businesses that operate responsibly—I emphasise that, because they deserve credit—but we also want to deter those who break the law, which was called for by the noble Lord, Lord Strathcarron. Again, feedback on our proposals will help us strike the right balance. While I cannot accept the noble Earl’s amendment, I hope I have provided some reassurance that we are considering the details of this scheme in a way that is sympathetic to his aims.
I am grateful to the noble Lord, Lord Udny-Lister, for tabling Amendments 24 and 25 and to the noble Lord, Lord Kamall, for tabling Amendment 21A. I am sympathetic to what noble Lords are seeking to achieve with these amendments. We agree with the need to introduce more rigour around who can sell these products and to minimise additional burdens on retailers and local authorities as far as possible. We also share the desire of the noble Lord, Lord Kamall, to ensure that retailers have enough time to prepare for the new licensing scheme. However, I believe these amendments are not needed as they are about how the scheme is implemented effectively. This is something we need to consider properly—the noble Earl, Lord Russell, referred to this—through consultation.
I can confirm to the noble Earl, Lord Howe, as I have before, that we are in regular contact with retail associations on implementation of the Bill, including the design of the future licensing scheme. This work will continue.
I know how strongly the noble Lord, Lord Lansley, feels about the point that he is raising. We have engaged with the UK’s main independent vaping bodies—the UK Vaping Industry Association and the Independent British Vape Trade Association—and that engagement will continue. We will continue to hear their considerations and those of their members, but ultimately our policy decisions on future regulations will be guided, as noble Lords are aware, by evidence to protect and improve public health. I appreciate the view of the noble Lord, Lord Lansley, which is different from the one that I am suggesting, but I hope he can be reassured about our engagement directly with those bodies because we feel that is the right thing to do.
I want again to reference our call for evidence, which asked about what support retailers and local authorities may require. It encouraged feedback on what works for existing licensing schemes. It also asked a specific question about how long is required to implement the scheme. These are all things rightly of concern to noble Lords in this group. The noble Earl, Lord Howe, raised a point about timings, how the timetable will go and including a lead-in time. We are considering these issues carefully and will reflect on the feedback that we have received before consulting on our proposals. The noble Earl, Lord Howe, understandably asked for an update on the feedback in the call for evidence. That is important because the feedback will, as the noble Earl knows, inform our proposals for consultation. I am not able today to provide the update that the noble Earl rightly seeks, not least because we are still considering the returns from the call for evidence, which closed at the end of last year. But I can say that in our view there is no need to introduce legislative requirements, as in these amendments, before consultation has taken place. The noble Earl, Lord Russell, made a point about the amendments being somewhat premature, but I know they have the best of intentions. The Government are fully committed to ensuring that there is fair and reasonable time for businesses to adapt to any new regulatory regime.
Turning to Amendments 31 and 44 from the noble Lord, Lord Udny-Lister, I am again sympathetic to what he is seeking to achieve. Where a business is found to have not complied with tobacco and vape legislation, it makes sense to bring into question whether that business is acting responsibly in relation to other products. However, any action that licensing authorities take against businesses should, as we would all expect, be justifiable and proportionate. A decision to suspend or revoke a business’s licence might have a significant impact on its livelihood and should not be taken lightly. Noble Lords have rightly made that point in this Chamber.
We are talking here about different products; it might not always be the case that non-compliance with one licensing scheme means that a business is non-compliant with another. It is important that licensing authorities take decisions with evidence of the business’s capability to sell specific products in line with the objectives of the respective licensing schemes. However, I agree that breaching a tobacco and vape licence may indeed be a useful signal for licensing authorities to more closely investigate a business’s compliance with their alcohol licence or vice versa; this is something that the noble Earl, Lord Russell, also asked about. Licensing authorities can and should use their judgment and knowledge of a business’s track record to inform the level of scrutiny that they apply. This includes, where there are concerns that a business is not complying with one scheme, carrying out additional checks to ensure compliance with other licences that it may hold and taking appropriate action where needed.
I hope that noble Lords have been reassured not only today but in the engagement that we have had prior to today, and that the noble Earl will feel able to withdraw the amendment.

Earl Howe
My Lords, I am grateful to the Minister for her response to my amendment, which was largely reassuring and provided useful clarity. I think we all agree that, with the new licensing regime, enforcement must be effective and proportionate while also ensuring that businesses, especially smaller businesses, have time to prepare. I welcome the Minister’s assurances on this. However, if the will is there, I think useful progress could be made on the constructive ideas put forward by my noble friend Lord Lansley; I know that she has had discussions with him about these.
Last week the Minister provided welcome assurances to my noble friend Lord Lindsay on specialist tobacconists. She acknowledged their unique character and indicated that it is not the Government’s intention to remove the existing exemption, which allows such premises to display tobacco products provided that those products are not visible from outside. In relation to my noble friend’s amendments in this group, I thought the logic of his case was compelling and I was therefore encouraged to hear the Minister say that the Government were sympathetic to the aims implicit in the amendments. I look forward to some good news on that front and hope that my hopes there are not misplaced.
I thought the amendments from my noble friend Lord Udny-Lister contained some interesting ideas. They are all aimed at strengthening enforcement, improving verification processes and, more broadly, simplifying the operation of the licensing regime. As my noble friend said, there could also be benefits for consumer confidence. These are all good things so, whether or not my noble friend presses his amendments in due course, I hope that the Government will take some of his ideas away and give them further consideration. Meanwhile, I beg leave to withdraw Amendment 21A.

Baroness Merron
My Lords, the amendments in this group were tabled in my name for Committee but were not moved at the time. Government Amendments 67, 69 and 74 are also needed as part of these changes. However, as these amendments are also required for changes that the Government are introducing to the use of proceeds from fixed penalty notices, they will be debated as part of the next group.
At the moment, the Bill places responsibility on trading standards to enforce the future licensing scheme. However, the licensing authority for the scheme will be set out in regulations. The licensing authority may sit in a different tier of local government from trading standards and therefore, as the Bill is currently drafted, would not be able to enforce the scheme. Feedback from stakeholders has suggested that enforcement of the licensing scheme would be stronger and more seamless if those responsible for administering the scheme could also enforce it. These amendments will therefore ensure that whoever is designated as the licensing authority for the scheme will have the powers to do so. In any scenario, trading standards officers will still be able to enforce the scheme alongside the licensing authority. These amendments will help the licensing scheme achieve its aims of supporting legitimate businesses while tackling those who disregard the law, and, in doing so, will support public health.
I turn to government Amendments 144 and 145. Amendment 145 was tabled in my name in Committee but was not moved. It has now been necessary to also table Amendment 144, which is connected. These amendments seek to resolve an issue which has arisen during the passage of the Bill. The Product Regulation and Metrology Act 2025 repeals certain enforcement procedures and provisions in the Consumer Protection Act 1987. As currently drafted, Clause 103 empowers the Secretary of State to make regulations which rely on these provisions. Therefore, without amendment, there is a risk that we may not be able to confer the necessary powers on enforcement authorities.
Amendment 145 allows for the provision of equivalent powers to fully enforce regulations made under Part 5 without referring to the Consumer Protection Act. In doing so, it ensures that regulations made under Part 5 are fully enforceable. Amendment 144 allows for flexibility in the penalties that can be imposed by regulations under Part 5. This flexibility will enable regulations creating new offences to replace certain offences from the Consumer Protection Act and to provide for the lesser penalties associated with them. The amendment retains the maximum term of imprisonment that the Bill currently provides for as a safeguard.
Government Amendment 49 corrects a minor drafting error in the Bill; it does not reflect a change in policy. Finally, government Amendments 208 to 215 are consequential, as a result of changes made by the Legislation (Procedure, Publication and Repeals) (Wales) Act 2025. I hope that noble Lords will support these amendments.

Earl Russell
My Lords, I will respond to this group of minor and technical government amendments, which relate primarily to enforcement and regulation-making powers. I thank the Minister for her clear explanation of these technical and complex but necessary clarifications within the Bill. Briefly, our Benches appreciate the explanation given but we fully support what the Government are doing in these amendments and have no particular concerns with them. In the interest of time, I will avoid going into the detail, but we have no objection to any of these amendments.

Baroness Merron
I will also be brief. I am grateful for the support of the noble Earl, Lord Russell. As I stated in my opening speech, these amendments serve to strengthen the overall enforcement of the Bill, as well as the processes for future regulation—something that I know is of concern to both Front Benches, as well as all noble Lords. For this reason, I beg to move the amendment.

Baroness Merron
My Lords, in an earlier group I spoke about the importance of fixed penalty notices in the Bill, as they provide trading standards officers with an additional enforcement tool to bring retailers into compliance without taking up court resource. I have carefully considered the points raised by noble Lords in Committee about the proceeds of fixed penalty notices issued for licensing offences, including those made by the noble Baroness, Lady Walmsley.
I am therefore pleased to have tabled these government amendments because they will allow local authorities in England and Wales to retain all the proceeds from the £2,500 licensing fixed penalty notices for enforcement purposes, rather than having to return proceeds to the Consolidated Fund. That will enable local authorities to reinvest proceeds into strengthening the enforcement of tobacco and vape legislation—something that noble Lords have asked for.
In addition, we are investing up to £10 million of new funding in trading standards annually until 2028-29 to tackle the illicit and underage sale of tobacco and vapes, and to help to enforce the law. This funding is being used to boost the trading standards workforce by hiring 120 apprentices across England, and we will continue to provide funding to support the apprentices over the next three years as they complete their training.
Trading standards plays an essential role in ensuring compliance with tobacco and vape legislation. The enforcement provisions in the Bill, further strengthened by this amendment, will give them the tools they need to carry out that role. Proper enforcement of the law will protect the public from potential health harms and help to realise public health outcomes from policies in the Bill and other tobacco and vape legislation. For these reasons, I hope that noble Lords will feel able to support the government amendments in this group. I beg to move.

Baroness Walmsley
My Lords, I will speak to Amendments 66 and 68 in my name. These provide that the money collected by trading standards in small fines imposed by fixed penalty notices for offences other than those related to the licensing regulations should go towards smoking cessation services provided by the relevant local authority. The Liberal Democrats have been calling for this since the Bill was first introduced to Parliament.

Lord Lansley
I say a big thank you to the Minister for listening; as she rightly said, she has listened and taken on board the comments made in Committee. Amendment 78, which I tabled in Committee, is in fact in the same terms as the Minister’s Amendment 64, which she introduced earlier this afternoon. My purpose was to ensure that local authorities would be able to enforce, more effectively and more substantially, the provisions of the Bill and their trading standards responsibilities generally. I am very glad that the Minister listened so positively to our Committee debate.

Lord Kamall
My Lords, I was very happy to give way to my noble friend to allow him to heap more praise on to the Minister. Sometimes Government Ministers cannot always be assured of receiving praise from other Benches.
My noble friend Lord Howe and I welcome these government amendments and are grateful to the Minister and Department of Health and Social Care officials for reflecting constructively on our debate in Committee on fixed penalties.
On Amendments 66 and 68 in the name of the noble Baroness, Lady Walmsley, while I do not disagree with the sentiment, which is admirable—since in theory hypothecation of taxes, public fines and penalties would lead to more transparency on how taxpayers’ money is spent—there is also a strong argument in favour of more fiscal devolution to local authorities, and whether we should use legislation to tell local authorities what they should be doing with the funds they are responsible for. Nevertheless, I would be interested to hear the Minister’s reaction to those amendments, and I thank her and the Government once again for their amendments.

Baroness Merron
My Lords, I am most grateful for the contributions to this debate. I can assure the noble Lord, Lord Kamall, that there are no limits to the amount of praise that can be received by Ministers on this Front Bench, and noble Lords should feel free, at any time, to heap praise. We will always be grateful.
I am grateful for the welcome from the noble Lord, Lord Lansley, the noble Baroness, Lady Walmsley—we are very pleased to see her back in her place in good health—and the noble Lord, Lord Kamall. On the noble Baroness’s Amendments 66 and 68, I have heard the call for, as she described, a broad approach. We recognise the importance of local smoking cessation services, which is the very reason we are investing an additional £260 million pounds over the next three years within the public health grant. This will mean that at least £150 million is ring-fenced for stop smoking services every year. The funding is protected, as the noble Baroness seeks, and cannot be used for other public health initiatives. It provides assurance and stability for these essential services.
In addition, we have extended the national smoke-free pregnancy incentive scheme for a further three years from 2026-27 to 2028-29, with funding worth up to £15 million—£5 million per annum. We are also committed to integrating opt-out smoking cessation services into routine care within all hospitals, as set out in the 10-year health plan.
I hope that this reassures the noble Baroness, Lady Walmsley, about how committed we are to providing support for smokers to quit without the need to fund services using proceeds from fixed penalty notices. Instead, as your Lordships’ House has heard, we believe that proceeds can be better used by local authorities on the enforcement of the Bill and other tobacco and vape legislation. It is important that local authorities are able to retain the proceeds to cover their costs in issuing fixed penalty notices and reinvest any remaining funds in enforcement. Strong enforcement of the measures in the Bill and other tobacco and vape legislation will help ensure that we deliver our ambition to achieve a smoke-free UK and to protect future generations from the risk of nicotine addiction. In other words, on the very important points that the noble Baroness is pursuing through her amendments, that ultimately is the best way of reducing smoking.
Government amendments 64, 65, 67, 69 and 74 will support this by allowing local authorities to retain all the proceeds from the £2,500 licensing offence fixed penalty notices as well as the £200 fixed penalty notices in the Bill, which goes further than noble Lords were originally requesting. With that, I hope that noble Lords will support these important amendments.

The Deputy Speaker (Lab)
As Amendment 65 has been agreed, I cannot call Amendment 66 for reasons of pre-emption.
Amendment 67

The Deputy Speaker (Lab)
As Amendment 67 has been agreed, I cannot call Amendment 68 for reasons of pre-emption.
Amendment 69

Baroness Hoey
My Lords, in moving this amendment in my name and that of the noble Lord, Lord Dodds of Duncairn, I will speak also to Amendments 120, 201 and 216, in my name, to which the noble Lords, Lord Dodds and Lord Naseby, have added their names. I should say at the beginning that I wholeheartedly support Amendment 207 but will not refer to it.
When the Windsor Framework was proposed, I and others warned that it would be anti-democratic, in the sense that it would lead to laws being introduced in Northern Ireland over which the people had no democratic say. We warned that it would mean that laws approved by our elected Parliament could sometimes be blocked in a constituent part of the United Kingdom, so these amendments are all about the primacy of our law over EU law.
Since the framework, EU rules have quietly been applied to Northern Ireland, affecting items such as mundane tumble dryers, smartphones and vehicle imports. Those are all very irritating and anti-democratic, but this Bill is really on a different scale. The generational smoking ban and the Tobacco and Vapes Bill are flagship policies of His Majesty’s Government. They were in Labour’s manifesto and have sweeping implications, which have been debated, for trade, retailers and hospitality. They touch on civil liberties, on our culture and on the integrity of the union.
When foreign states seek to use the Windsor Framework to obstruct the implementation of this legislation in Northern Ireland, the matter cannot simply be waved away. I am afraid that that is precisely what the Government appear to be doing on this issue, right from the beginning of Second Reading. Seven EU member states have said that the Bill violates EU tobacco directives and undermines the single market. They have formally registered their opposition and called for the law to be blocked.
The Government’s response is to say, first, that they have a different interpretation of the law; and, secondly, that, even if that is wrong, they should be able to proceed on public health grounds. However, we have known about the legal issues that this Bill faces in Northern Ireland for over a year. King’s Counsels, former Ministers, leading journalists and leading academics have raised the alarm. Of course, they have been proved right on other Bills where government legal experts said that they would be fine and that nothing could stop them being implemented in Northern Ireland—then, of course, we saw that they could be.

Lord Young of Cookham
My Lords, Amendment 202 in my name and that of the noble Baronesses, Lady Walmsley and Lady Northover, would require the Secretary of State to publish a road map to a smoke-free country every five years, and sets out some specific obligations that should be included within that road map. The Bill is world-leading, and I welcome that, but it does very little for current smokers, of whom there are still about 5.3 million left in the UK. Without a comprehensive strategy to ensure that current smokers are supported to quit, we risk certain groups being excluded from the smoke-free future, and, of course, we will have to wait several decades for the smoke-free generation to take over.
The previous Conservative Government published the 2017 tobacco control plan, which set out key areas of focus and the ambition to create a smoke-free generation by tackling youth smoking. This was accompanied by the tobacco control delivery plan, which enabled relevant partners and services to implement the plan. These have both expired, and there is no current strategy on tobacco in place. The Labour Party pledged to publish such a strategy in the health mission document, Build a n NHS Fit for the Future , saying that it was important that no one should be left behind. It said:
“We will build on the success of the last Labour government with a roadmap to a smoke-free Britain”.
My amendment asks the Government to make good on that promise now that they are in power.
When I raised this in Committee, it was disappointing that the Minister said:
“There are no plans to develop a report on specific targets or to publish a road map at this time”.
That seems a very clear rejection of the commitment that I have just read out. The reason the Minister gave lacked substance. She justified it by saying that it was
“because we are focusing our attention and total ambition on making sure that we can deliver the Bill and work on the regulations that will follow ”.—[ Official Report , 27/10/25; col. GC 191.]
However, the amendment asks simply for a report every five years; indeed, there would be no requirement to produce one until 2031. It is not going to take that long to deliver the Bill—hopefully by the end of this Session—and to introduce the regulations shortly after. I therefore hope that the Minister will come to the House today with a more robust defence of the abandonment of the commitment that I have referred to.
A road map would include a clear target to end smoking. In 2023, the Khan review found that
“England will miss the smokefree 2030 target by at least 7 years, with the poorest areas not meeting it until 2044”.
When I asked the Minister about this in Committee, she said:
“We are going even further than the Smokefree 2030 target. As I have mentioned throughout, our ambition is for a smoke-free UK and creating the first smoke-free generation ”.—[ Official Report , 27/10/25; col. GC 191.]
That is excellent—I entirely applaud it—but without a road map we will not know whether, or indeed how, that ambition is going to be delivered.
I appreciate that the Government have tabled Amendment 205, which requires them to carry out a review no earlier than four years and no later than seven. My noble friend Lord Lansley has tabled Amendment 206, which I am sure he will speak to in a moment. But the government amendment is actually very little different to what should happen anyway. All government departments are expected to review new legislation three to five years after Royal Assent. Known as post-legislative scrutiny, this typically assesses how the Act has worked in practice and whether it has met its policy objectives. Under that obligation, departments are expected to produce a memorandum on the Act three to five years after it is passed, which is then presented to Parliament and departmental Select Committees, which can decide if they want to take it further. So in practice, the government amendment adds very little to what ought to happen anyway.
The timescale in the government amendment is less onerous than current practice, and such a review would be much less specific than the process that I have set out in Amendment 202, which has some very specific targets. Any government review would be retrospective in nature and limited to assessing the specific measures contained within the legislation, whereas subsections (1) and (2) of the new clause proposed in Amendment 202 go much wider. Indeed, Amendment 206, in the name of my noble friend, is also more granular than the government amendment. A road map would require the Government to explain how they intend to use the powers in the Bill and how these will sit alongside broader policy action and service provision required beyond legislation. A road map would provide a shared direction and common goals to work towards, helping to maximise the impact and success of the legislation from the outset, rather than simply looking back at how it has performed years later. For those reasons, I hope that the Minister will feel able to accept the amendment.

Lord Forbes of Newcastle
My Lords, I shall speak to the amendments in this group. For the record, I declare my interest as a trustee of Action on Smoking and Health.
First of all, I follow on from the comments of the noble Lord, Lord Young, around a road map. Surely a road map is less strong in terms of action than the very substance of this Bill in the first place, which is about action. Each successive year of the implementation of this Bill will take another year of smokers out of the reach of the tobacco industry. Therefore, the actions as proposed in this Bill are stronger than a road map would suggest, as that implies a level of choice further down the line. That is clearly what this Bill is intended to avoid—the further consideration of actions to reduce smoking instead of decisive measures to reduce smoking now.
The noble Baroness, Lady Hoey, referred to the legal opinions, which I believe was a piece of work commissioned by the Tobacco Manufacturers’ Association, whose members include BAT, JTI and Imperial. Given the industry’s long and litigious history, both here and internationally, it would be remarkable if they did not try to use this process to threaten legal action; that has been their playbook for decades. Some noble Lords will have heard directly from advocates in Kenya, Zambia and Pakistan at a recent ASH briefing. They described years of aggressive industry interference, including a six-year battle in Kenya over measures as basic as health warnings, measures that the industry had already failed to overturn elsewhere. The purpose of these cases is rarely to win on the law; it is to depress political will, delay implementation and exhaust public authorities. That effect is especially corrosive in countries with fewer resources or resilience than the UK. So when we are presented with yet another industry-funded legal opinion, it is reasonable to treat it with caution. The smoke-free generation policy is indeed novel, but novelty as a concept is not a legal defect; it is simply untested. That is not in itself a reason to abandon a policy designed to protect children from addiction and future generations from avoidable disease.
ASH has commissioned its own legal opinion from academics at the University of Liverpool with expertise in both public health and EU law. Their analysis directly addresses the issues raised in the group of amendments that we are debating now. They conclude that there are strong grounds to believe any legal challenge would fail and that the Bill is compatible with EU law. I will explain why.

Baroness Hoey
I thank the noble Lord for his view on that. Could he explain why Denmark and Ireland were not allowed to go ahead, and why seven countries feel so differently from what he has just said?

Lord Forbes of Newcastle
I will come to that point in a moment and explain further. The TRIS process concluded on 18 February. The UK Government have provided a clear and satisfactory response to the concerns raised by member states, which I hope offers some reassurance to the noble Baroness, Lady Hoey.
Far from being alarmed by the UK’s approach, several EU countries are watching it carefully. In France, a similar Private Member’s Bill is gathering cross-party support. In the Republic of Ireland, Ministers opted to raise the age of sale to 21 at this stage but have been explicit that future Governments may “keep going” and consider a rising age of sale. Countries across the EU are following developments here with great interest. We cannot say that positions taken by EU Governments in the past will determine their future positions on this issue. We are clearly leading a global conversation about how best to respond to the harms caused by tobacco. There is not just EU-wide but global interest in what the UK is doing here.
Finally, two successive UK Governments, of different political persuasions, have brought forward the Bill with the smoke-free generation policy at its heart. Both will have taken detailed legal advice and agreed to proceed on the basis of its content. The fact that alternative legal advice commissioned and funded by the Tobacco Manufacturers’ Association offers an opinion to the contrary does not, for me, outweigh the judgment of two successive Administrations firmly committed to protecting public health. I therefore cannot agree with the arguments put forward by the noble Baroness, Lady Hoey. I hope that the House will consider the strength of legal arguments in favour of the Government’s position as assurance that this is the right and moral thing to do.

Lord Lansley
My Lords, I am glad to follow the noble Lord and to speak to my Amendment 206. I might say to him that, to me, it seems clear that what my noble friend Lord Young of Cookham and other noble Lords intend in Amendment 202 is to complement what is in the Bill rather than to in any sense contradict it. The intention was entirely to look at how, in addition to the measures in the Bill, we can move to a smoke-free country, rather than simply relying upon the assumption that in the fullness of time—as my noble friend said, in a matter of decades—the smoke-free generation will take over and give us a smoke-free country. It is a very long way ahead that we will arrive at that point.
The noble Lords on both Front Benches—my noble friend and the Minister—and I have all been involved in many of the measures that have got us, over the years, to a reputation of having among the strongest tobacco control policies anywhere in the world. I hope that is something we can collectively work to sustain.
On the point about reviews, and at the risk of lauding the Minister again, I welcome that she has brought forward her amendment. I know my noble friend says it is only a little more than is required in any case, but it is not necessarily required in statute, which is rather important. I note the presence of my noble friend Lord Norton of Louth, who was kind enough to sign Amendment 206, and the noble Baroness, Lady Fox of Buckley, did likewise. In part, we were setting out to establish exactly in each statute that there should be the necessary review process. As my noble friend Lord Young of Cookham said, Amendment 206 has some granularity about what this review actually requires.
I draw attention to what is in Amendment 206. In a sense, I am asking the Minister to say that, in addition to the fact of a review, there will be substance that contributes to the review and is reflected into it in due course. First, there should be independent and substantial research into the harms associated with vape, in particular, and nicotine products. In Committee, we discussed this a number of times and were all less than convinced that we knew what the long-term health impacts would be of substantial vape use. We have some evidence over up to 10 years, but that will certainly not be sufficient for the longer term. We need to have much more and better evidence. I hope the review will not just be about the process of the operation of the Act but will look to where the underlying issues at the heart of the Bill are moving over time.
Likewise, that is why we have included in proposed new subsection (5), to be inserted by Amendment 206, that we should look specifically at the extent to which the operation of the Act reduces
“rates of smoking”
and
“reduced use of vaping products amongst children”,
and whether the operations of the Act lead
“to a reduction in the use of vaping products for the purposes of smoking cessation”.
From the point of view of Action on Smoking and Health, one of the central issues that we need to examine is whether we can be certain we are continuing to secure the benefits of vaping products but not leading more young people, or others, into using vaping products rather than using no smoking products at all—which would be the better solution. We also want to look at what the economic impacts of the Bill might be and have, on a number of occasions, discussed small and micro-businesses.
While it is not my intention to press Amendment 206 to a vote, I hope that some of the granularity within it will be reflected in the review the Minister has vouchsafed to us under Amendment 205, and that she might at the Dispatch Box make it clear that, in due course, they will all form part of the review.

Lord Rennard
My Lords, it is a pleasure to follow the noble Lord, Lord Lansley, who deserves much personal credit for his work on these issues. The noble Lord, Lord Forbes of Newcastle, and I are on the same side on these issues. I will speak in support of Amendment 202, because it would be a good thing to require the Government to publish five-yearly reports, setting out a clear road map towards a smoke-free country.
While the smoke-free generation policy will rightly protect future generations from the harms of tobacco, it does not in itself sufficiently address the needs of the 5.3 million people who still currently smoke. If we are serious about creating a smoke-free country then we cannot afford to overlook them. Smoking remains responsible for around 74,000 deaths each year and a national strategy would ensure a focus on getting smokers the support they need to live healthier lives, free from the harms of tobacco. The UK’s tobacco control policies have, over many years, delivered a remarkable decline in smoking rates, representing a major public health success story, but further progress is not inevitable without sustained action.
This can be shown by the example of Germany, where smoking rates have remained at around 30% since 2017. Key differences are the absence in Germany of a comprehensive national strategy and Germany having weaker restrictions on tobacco. Without a clear plan, progress can stall. Crucially, this amendment includes targets and specific interventions for groups and areas with a persistently high prevalence of smoking. This matters because smoking rates remain deeply unequal. In the most deprived areas of the country, one in five people, 21% or so, smoke, compared with just 6.2% in the least deprived areas. Around half of the gap in healthy life expectancy between these groups can be attributed to smoking. Supporting people in these communities to quit would make a significant contribution towards the Government’s stated ambition to reduce health inequalities and make our country more productive, as well as happier. We need to do more to reach groups where smoking prevalence remains stubbornly high, such as people with serious mental illnesses, those living in social housing and those in routine manual occupations.
The Bill will help to ensure that nobody starts smoking, but it must be the first step in a wider national road map to ensure that everyone is supported to kick the habit, which is what most smokers seek. The publication of a road map would complement the Government’s own Amendment 205, which sets out how the implementation of the Bill will be reviewed. A clear plan would articulate what the Government aim to achieve in future and by when. It could also encompass further measures, long called for by the APPG on Smoking and Health, including action on so-called cigarette filters, the publication of industry sales data and warnings on individual cigarettes.
Amendment 202 urges the Government to be bold, set a new target and back it with a credible long-term plan. The APPG examined evidence last year and recommended a national target of 2 million fewer smokers by the end of this Parliament, alongside a clear ambition to make smoking obsolete within the next 20 years. These goals are achievable. I urge the Minister to seize this opportunity by indicating that there will be a road map of the kind that we seek very soon.

Baroness Ritchie of Downpatrick
My Lords, I will speak to the amendments in the names of the noble Baroness, Lady Hoey, and the noble Lord, Lord Dodds.
I support a smoke-free generation policy, which is central to the Bill. We who support a smoke-free generation want to achieve better-quality health for all, particularly young people, to ensure that they have better health outcomes in terms of heart disease and various types of cancers. Looking at the proposal made by the UK Government to the European Commission in respect of this, it is quite clear that the number of deaths caused in Northern Ireland as a result of smoking is quite high. We should be making every effort to ensure that it is lowered.
We also need lung screening in Northern Ireland. That would help oncologists to identify those individuals who are liable at a later stage to develop lung cancer. I hope that my noble friend the Minister can pass on to the Minister of Health in Northern Ireland that request for the prioritisation of such resources. I have some family members who are involved in oncology in lung specialisms at Belfast City Hospital. They have told me that it would make their job much easier, in identification and in diagnosis, if that screening was available.
The proposal made by the UK Government to the EU clearly demonstrates that these clauses and this Bill are not at variance with the Windsor Framework. Tobacco products will continue to be available in Northern Ireland. The Bill received legislative consent. Northern Ireland is a divided society where there are different views on the Windsor Framework. I support it, but I respect that others are opposed to it. But if the Executive and the Assembly—made up of various parties in a mandatory coalition, with different political perspectives on the constitutional issue and on Brexit and the Windsor Framework—had noted a breach of the principles of free movement of goods and conflicts with the EU, the Windsor Framework et cetera, the Bill would not have received legislative consent.

Lord Dodds of Duncairn
My Lords, I am grateful to follow the noble Baroness, Lady Ritchie, but say gently to her that Brexit has allowed the UK Government to pursue this legislation. As we have seen in the cases of Denmark and the Irish Republic, both Governments, whatever they might decide to do in the future, are deciding now that they are unable to proceed with this type of legislation because of the tobacco directive. The noble Baroness needs to be careful of the actuality and the legal position that prevails.
Noble Lords who are in favour of this intergenerational ban and are confident that the Windsor Framework does not provide any legal impediment should have no difficulty with these amendments. Amendment 201 in my name and that of the noble Baroness, Lady Hoey, makes it explicit that Section 7A of the European Union (Withdrawal) Act 2018 provides that European Union law is supreme in Northern Ireland. It is a conduit for the implementation of the Windsor Framework protocol. It says that if there is any doubt, the courts must say that UK law will be operative and cannot be set aside by any consideration of Section 7A. There should be no concern that these amendments are trying to impede the implementation of the inter- generational ban. They are trying to ensure that it will happen, despite the Windsor Framework.
I heard the noble Lord, Lord Forbes of Newcastle, talk about the legal opinion of the Tobacco Manufacturers’ Association. I have no doubt that it has produced a legal opinion, but many others have as well. The courts in Northern Ireland have ruled on this as well. We need to be clear that those of us who are concerned about this issue are looking at it from the point of view of ensuring that Northern Ireland does not lose out and that we are not prevented from benefiting from what should be a UK-wide, four-nations approach.
The former Attorney-General of Northern Ireland, John Larkin KC, has said that the Tobacco and Vapes Bill
“serves almost as a textbook example of how a measure advanced by a Government commanding a large majority in the House of Commons can run aground, as respects its Northern Ireland component, on provisions contained in the Windsor Framework … Parliament is simply not free to legislate effectively in those policy areas in which EU law still prevails through the Windsor Framework in Northern Ireland”.
We can look at other examples. On legacy legislation, the courts of Northern Ireland have said that Section 7A of the European Union (Withdrawal) Act means that an Act of Parliament is not just incompatible with the European Convention on Human Rights and therefore needs to be rectified but is actually disapplied and made of nil effect, because of Section 7A and the fact that European law overrides. We have seen it also in the case of migration law.
This is not some kind of novel concept, subtly dreamt up by a few people in the interests of the tobacco industry; this is a real concern about the application of European Union law—in this case, the tobacco directive—that has the potential and almost certainly the effect of disapplying this law for Northern Ireland. Anyone who is concerned about reducing smoking and the effects of smoking in Northern Ireland, where over 2,000 people die every year from illnesses associated with smoking, should be concerned about this issue and should want to do something about it.
The Government are relying on assertion. They keep asserting that this will apply throughout the United Kingdom. We have heard other speakers in this debate just provide assertions but ignore the clear approach that the courts in Northern Ireland have taken on these matters. Why do the Government not publish their advice, as the noble Baroness, Lady Hoey, said? They have published advice in other areas recently, so why do they not publish the advice and let us know what the particular argument is that says, in this particular instance of the tobacco directive, this will not apply in Northern Ireland? There is no logic; there is no analysis by any lawyer that I know of who has looked at this matter and who has dealt with the other cases that have come before the courts of Northern Ireland, and who believes that is the case. So why will the advice not be published?
We are told that this is just a normal age of sale restriction. The fact of the matter, of course, is that it is not just a normal age of sale restriction and therefore exempt; it is a rolling ban, and that cannot be got round. That is why the Irish Republic and Denmark took the position that they did, after getting very serious legal advice from those European Union law experts within their own Governments and the European Commission.
I say very respectfully to noble Lords who have spoken: do not rely on assertions. Do not rely on a view that this will be all right on the night and that there will not be any challenge. The fact of the matter is these things will be challenged. We are trying to build a protection into this Bill that will ensure that Northern Ireland benefits, along with the rest of the United Kingdom, in moving forward with this inter- generational ban. That is entirely reasonable. It is entirely sensible. Why not take the opportunity to ensure that guarantee is in place?

Baroness Fox of Buckley
My Lords, following on from that very useful contribution from the noble Lord, Lord Dodds, it goes without saying that the amendments in this group on the tensions between the Bill and the Windsor Framework are crucial. I want to commend the noble Baroness, Lady Hoey, for leading on this issue, because she has brought to light something that we need to understand.
It gets to a general concern about the Bill that I have, which is a worry about its workability—legally and when it comes into contact with reality—because I fear a rude awakening. A part of that will be the unintended consequences of the Bill, which a lot of us have tried to draw attention to in Committee and so on. That is why I have added my name to Amendment 206, which calls for periodic reviews of the Act in terms of its operation as well as its effects. I have also tabled my own amendments on the impact of the Act on domestic production and supply chains, which I will discuss later.
Just before I explain why, I am of course glad to see that the Government also recognise the need for a review, and that is very positive. With all due respect to the Minister, I am afraid that Amendment 205 is just not extensive enough. I was particularly disappointed that the consultation is limited to the Welsh Ministers, the Scottish Ministers and the Department of Health in Northern Ireland—what about all those other stakeholders who would be affected and what about the research? I would really urge the noble Baroness, Lady Merron, to incorporate parts of my own amendment and that of the noble Lords, Lord Lansley and Lord Norton of Louth, into her amendment to make it have some substance and not just be written down for the sake of it.
Amendment 206 gives a concrete shape to what should be reviewed. I appreciate its focus on independently conducted research, particularly now that there have been complaints that, “You cannot trust that research because it is by the Tobacco Manufacturers’ Association”. I have similar views when I read research by ASH. The noble Lord who cited it, as though he was a kind of neutral observer, is part of another lobbying group. I would rather have neither as my trustworthy go-to. But I feel that quite a lot of important information is missed if we do not have research, so that is why I like it.
I felt frustrated during our deliberations in Committee that so much information had been overlooked. For example, many neutral academics who have researched the health impacts of vaping, in particular its efficacy in helping people quit smoking and the epidemiology of vaping versus smoking, had been overlooked by the Government. These would be invaluable sources and insights had they been consulted.
In Committee, I also suggested that the Government should look at research coming out of assessing the impact of the single-use vape ban that came into force last June. My amendment was rejected, but, interestingly, early evidence and research, as well as market indicators, show that the majority of adult vapers have transitioned to compliant reusable products. I did not think they would, but they have. That is interesting, because it goes against what I intuitively thought.
However, recent evidence shows that 9% of daily vapers admit purchasing illegal single-use vapes and, more worrying, 15% of former single-use vapers report that they have returned to smoking and/or increased their tobacco use. This sort of research and information is important for us to understand why we need careful monitoring, and with this Bill, we are going to need a lot of careful monitoring.
That is why I commend the amendment from the noble Lord, Lord Lansley, which asks all the right questions to review evidence to discover whether the Act will actually reduce rates of smoking. Will it reduce rates of vaping among young people and children? Will the legislation reduce the use of vaping products for adults? That is not a good outcome, but will that be what happens? What will the economic impact of the law change be on small and micro-businesses? That is something I am really worried about in terms of family-run convenience stores and so on.
The amendment also usefully differentiates between tobacco, nicotine and vape use, which are too frequently in discussions elided without distinction. The suggestion of assessing
“the behavioural responses to the regulatory regimes introduced under this Act”
is key, as the Bill makes a number of suppositions based on the idea that everything in this Bill will have a certain impact on the behaviour of consumers, retailers and other parties. But as this is a novel policy that nobody else has done before, there is no evidence from anywhere else in the world that it will work. We are yet to see whether behaviour will change in the way the Government allege and the supporters of this Bill imagine, so the review will check reality.
My Amendment 207 is more focused on an aspect of the Bill’s impact that we have not really talked about before now. It seeks a structured parliamentary scrutiny of the Act’s practical effects on domestic production, supply chains and market behaviour and enforcement in relation to nicotine products. There is a whole new industry that has grown up domestically around nicotine products, and it is going to be hit by the Bill.
The Bill represents a significant regulatory intervention in a rapidly evolving market. Regulator interventions on this scale can produce structural consequences beyond their primary intent. Often, when Bills are passed, we see problematic effects afterwards, such as compliance costs altering competitive balance, enforcement capacity not being aligned with legislative ambition, lawful operators facing disproportionate burdens and illicit, dodgy suppliers adapting more quickly outside the law than lawful businesses striving and straining to comply with law changes. One area of concern is whether the relatively new, innovative, domestic industry associated with nicotine products will be strangled almost before it gets off the ground.

Lord Mawson
My Lords, I support the amendment from the noble Lord, Lord Young. Supporting a smoke-free society is the right direction of travel, in my view, but I also worry about contact with reality.
A road map should also include the potential unintended consequences of cannabis smoking in a smoke-free country, with real targets and interventions. Walk across London and other towns and cities and smell the cannabis smoking on every street corner. People are breaking the law, with the police doing virtually nothing about it.
Cannabis has profound long-term health implications in the young. Some of us have worked in this space and have to deal with them. What are the unintended consequences of the Bill for the uptake of cannabis smoking among the next generation? I ask the Minister: what work have the Government done on the unintended consequences of this policy, and what do they plan to do about the potential uptake and increase in cannabis smoking, and the increase in illicit dealing on our streets?

Baroness Walmsley
My Lords, I thank the noble Lord, Lord Young, for tabling Amendment 202, to which I have added my name. It would require the Government to publish, every five years, a road map to a smoke-free country: in other words, a plan for the event rather than a review after it.
There are two essential components to achieving a smoke-free country. The first is that no one should start smoking at all. I hope that the Bill will successfully achieve that over time; the Government have shown great ambition in this area. The second component is that all current smokers are supported to quit, so that everyone stops. On this second part, the Government have been a little quieter, until recently. We have heard about the recent success of targets met for the number of pregnant women smoking at the time of delivery: I think it has gone down by half. However, the rates for other groups remain stubbornly high and we are not seeing the same targeting interventions. We need to ensure that we have this type of focus, energy and commitment with other groups, where we know that smoking rates are higher. Plans for these groups could be located in the road map being proposed.
For example, mental health is a key priority area for the Liberal Democrats. There is a dual causal relationship between smoking and mental health: if you smoke, it increases your chances of developing mental health conditions and, if you already have a mental health condition, you are more likely to smoke. Nearly half of those with a serious mental illness in England smoke, alongside a quarter of people with depression or anxiety, compared with 11.6% of the general population. High rates of smoking in this population have a disastrous impact on physical health, particularly for those with a serious mental health illness who, on average, live 15 to 20 years less than someone without. It is estimated that smoking accounts for about two-thirds of this reduced life expectancy.
The pervasive false narrative that smoking somehow alleviates mental health symptoms urgently needs to be addressed, as it creates so many challenges when we are trying to support these smokers to quit. If the Government are going to publish a strategy, a dedicated section on how they will bring down smoking rates in this group would be extremely welcome and needed. I welcome the Government’s concession that vaping vending machines should be allowed in secure adult mental health settings; this should certainly help this population to quit.
Amendment 206, tabled by the noble Lord, Lord Lansley, would require the Government to publish a review of the Bill. I welcome government Amendment 205, which does something similar but with a lot less granularity. However, would the Minister give us a little more information about where the Government will get their evidence to underpin the review? Can she assure the House that that evidence will be independent and not influenced by any lobbying or so-called evidence put before the Government by big tobacco, or anybody else who would benefit from slowing down the elimination of smoking in the UK?
The intent of this review should be to support the legislation. As several noble Lords have said, the smoke-free generation is a novel policy and we need to demonstrate the impact and evaluate implementation to encourage other countries to follow. There are also many regulations on the way, along with those from other government departments, on nicotine products. A clear analysis of how these policies will work together would be very welcome.
However, the review must not be viewed as a sunset on the smoke-free generation, and I would welcome comments from the Minister on what, at this point, we know will not be in the Government’s review. For example, the Bill’s impact assessment notes that many of the health impacts of the rising age of sale will not be seen for 10 years, so we should be mindful that this part of the Bill is playing a very long game. There may be early data that we are on the right track and the review will perhaps be able to look at compliance, retailer feedback and all the other things that the noble Baroness, Lady Fox, mentioned. I feel that much of this falls into the scope of her Amendment 207.
Finally, Amendments 91, 120, 201 and 216, tabled by the noble Baroness, Lady Hoey, raise concerns about the Bill’s implementation in Northern Ireland. I have been reassured by the Government’s response to the TRIS process, which lays out in some detail their response to the concerns raised, but, as the noble Lord, Lord Forbes of Newcastle, mentioned, the legal opinion published in the Daily Mail was commissioned by the Tobacco Manufacturers’ Association. Without seeing it, I cannot really comment other than to say it is not surprising that the industry is laying the ground for future legal challenges. It is, as we know, highly litigious and wants to chill the appetite for tobacco control globally. It all goes to show, I suppose, that if you put two lawyers into a room, you get three opinions. There are, as we have heard from the Minister on other occasions, other legal opinions out there that say that the Bill is compatible, but I leave the noble Baroness to answer for those concerns. However, I support the Government to press on with this vital public health legislation, and to plan it and review it as required.

Earl Howe
My Lords, this has been a very useful debate with some powerful contributions, but I should like to turn first to the amendments tabled by the noble Baroness, Lady Hoey. It was reported last week in the Times that seven EU member states have formally expressed concern that the Government’s proposed generational smoking ban might breach the Windsor Framework. The Minister said last week that the provisions of the Bill intended to apply to Northern Ireland are compatible with the United Kingdom’s obligations under the Windsor Framework. However, these external concerns plainly have not gone away.
In a previous meeting, I was grateful to the noble Baroness and her officials for discussing the Technical Regulations Information System—or TRIS—procedure in respect of liaising with the European Commission and those EU countries that have raised objections. She explained that, in the Government’s opinion, the TRIS procedure is about consultation and will not lead to any decisions that would be binding on the UK Government. Can the Minister clarify if my understanding of the Government’s position is correct in that regard? Will she also update the House on discussions with the European Commission and with representatives of member states that have raised their concerns? Can she also say whether any formal objections have been lodged through the Windsor Framework structures, including the joint committee?
In general on this issue, we see a rather polarised position, with the tobacco industry on one side and ASH and the Government on the other, so I would be grateful if the Minister could clarify whether the Government have sought or obtained any independent external legal advice on compatibility and whether they are confident that the measures would withstand a challenge in the event of infraction proceedings or dispute resolution. Following on from that, what contingency planning, if any, has been undertaken should a divergence issue arise in relation to Northern Ireland?
Let me turn to Amendments 202, 205 and 206, which relate, in their several ways, to reviewing the effects and outcomes of the Bill as an Act. I am supportive of them but especially grateful for Amendment 205, which responds to the plea put forward by a number of noble Lords in Committee that this far-reaching Bill, whose real-life effects on the health of the population must inevitably lie in the realm of uncertainty, merits close review at a point when we are in a position to assess those effects realistically. Hence, I particularly welcome subsection (2) of the new clause proposed by the amendment, which refers to assessing the impact of the Act. As my noble friend Lord Lansley argued persuasively, the review needs to drill down into the granular detail and the substance of how smokers and non-smokers are behaving in response to the implementation of the different strands of policy.
Having said that, I very much support the ideas contained in my noble friend Lord Young’s Amendment 202, for all the reasons that he gave. A review within four to seven years, as the Government have proposed, considering both economic and health outcomes and involving the devolved Governments, is a sensible safeguard as far as it goes. However, a road map and milestones, which both government and Parliament could follow and monitor along the way, would add considerable value. I am sorry that it appears that this is not an idea that the Government are willing to take further.

Baroness Merron
My Lords, I am most grateful to noble Lords for their contributions to this debate, which have covered a number of important areas. I will start with Amendment 202, tabled by the noble Lord, Lord Young of Cookham, and Amendment 206, tabled by the noble Lord, Lord Lansley—it was also spoken to by a number of other noble Lords, including the noble Lord, Lord Rennard. As noble Lords are aware, there is already a duty on government to review most secondary legislation and to conduct post-legislative scrutiny of primary legislation, and we take these obligations very seriously. For Amendment 202 specifically, the point must be reiterated that this Government are committed to achieving a smoke-free UK, and we recognise that this work will absolutely not be over when this Bill receives Royal Assent.
However, I have listened carefully to the concerns raised by noble Lords, and it is for that reason that I have tabled Amendment 205, which introduces a requirement for the Secretary of State to review the operation of the Act within four to seven years of Royal Assent and to lay a report before Parliament concluding the findings of that review. I can assure the noble Lords, Lord Rennard and Lord Young, that this includes looking at the impact on communities where smoking rates are currently the highest. I hope that this is a clear demonstration of the Government’s commitment to monitoring progress against our smoke-free ambition.
The noble Lord, Lord Young, and others have said that this Bill is not about assisting people to quit. In the last group, noble Lords will recall, I addressed our determination, and laid out the resource that we have committed, to help people to quit smoking now, and that absolutely is a key aspect.
Amendment 205, which I tabled, will ensure that this Government and—I emphasise this—any future Administrations are held to account for conducting an evidence-based review of the Act. Our intent is to make the report within five years, in line with our existing obligations. However, the amendment is set out as it is—it provides the necessary flexibility on timing—because we want to ensure that evidence is in place before conclusions are drawn. We do not want this to be a tick-box exercise.
I can confirm to the noble Lord, Lord Lansley, and the noble Baroness, Lady Walmsley, that independent evidence will indeed be central. Most notably, it will include the living evidence map commissioned by the National Institute for Health and Care Research, which will collate UK-based and international evidence on vapes and nicotine products for the next five years. This will include things such as any published research evaluating the impact of the Bill, and regular summaries will be publicly available to outline emerging trends and evidence gaps. I am pleased to say that this tool was published on 18 February.
As the Bill’s impact assessment outlines, we would not, in all honesty—I know noble Lords understand this—expect to see the full, transformative impact of the Act for some time. It is for that reason that the impact assessment used a 30-year appraisal period for the smoke-free generation policy. Our modelling found that the Bill will save tens of thousands of lives over the next 50 years. None the less, we expect that this review will capture any early indicators and operational progress.
I say to the noble Baroness, Lady Fox, that there is no limit on consultation just to the devolved Governments because, as I set out on previous groups, we are keen and committed and have already set out how we will consult many. We will continue to commission a substantial package of high-quality independent research on what is world-leading legislation.
On Amendment 207 by the noble Baroness, Lady Fox, I appreciate her intention to ensure that the impact of the Act receives appropriate parliamentary scrutiny, as I hope she has heard me say throughout every stage of the Bill. As she is aware, the Government already published a thorough impact assessment of the measures in the Bill on its introduction. Where possible, this has covered estimated impacts on businesses across the tobacco and vapes supply chain, including impacts for manufacturers, importers, wholesalers, distributors and retailers.
For measures delivered through secondary legislation, in particular product standards, flavours and packaging, further detailed impact assessments will be undertaken. I have also spoken about government Amendment 205, which will include consideration of economic impacts where evidence allows. I must also emphasise that we will not prioritise the profits of businesses over protecting children from the risks of tobacco products, vaping and nicotine.
I say to the noble Lord, Lord Mawson, that there is no evidence to suggest that changing the age of sale of tobacco would have any relation to drug use. Indeed, we can look at our experience that, when the age of sale went from 16 to 18, drug use decreased.
I turn to Amendments 91, 120, 201 and 216, tabled by the noble Baroness, Lady Hoey, and supported by the noble Lord, Lord Dodds. I hope that these comments, in particular my opening remarks, will be helpful to the noble Earl, Lord Howe, because I will start with an update to your Lordships’ House on the notification of the Bill under the EU’s Technical Regulation Information System, known as TRIS. The UK Government have notified certain provisions in the Bill related to Northern Ireland on TRIS. This is an absolutely standard process; it is not an approval process. The Commission and member states may indeed comment, but they do not play a role in approving the UK’s legislation in respect of Northern Ireland.
It is the case, as noble Lords have said, that certain EU member states issued opinions setting out their concerns about the compatibility of the smoke-free generation policy with EU law. It is not unusual for member states to submit opinions on TRIS notifications. To give just one example, several member states also wrote to France recently when it proposed a ban on nicotine pouches, despite several other member states already having introduced such a ban.
The Government have provided a comprehensive response on the opinions they have received. The response sets out the strong public health justification for the policy and explains why the smoke free generation complies with EU law as it applies under the Windsor Framework. The Commission has also now responded, noting our response, and this concludes the TRIS process.
On the points raised by noble Lords including the noble Baroness, Lady Hoey, the noble Lord, Lord Dodds, and, in a different way, the noble Baroness, Lady Walmsley, about legal opinions, your Lordships are probably far more aware of this, but it is worth restating: legal opinions, to state what is obvious, can and do differ. I emphasise that it is not unusual for the tobacco industry to argue that government measures are incompatible with the law. My noble friend Lord Forbes spoke to this very point. Experience tells us that this has happened many times: to give but two examples, on the introduction of standardised packaging in 2016 and on the regulations made under the Tobacco Advertising and Promotion Act 2002.
Amendments 91, 120 and 216 are not required: the Government have already published their response to the Commission, setting out why measures drafted in the Bill which apply to Northern Ireland are compatible with obligations under the Windsor Framework and EU law. I referred earlier to the Government’s published response on TRIS, following detailed opinions from EU member states. I strongly urge all interested Peers to read this if they have not had the chance to do so already, because it sets out in detail why the Government believe that the smoke-free generation policy and other measures in the Bill are compatible with EU law. It covers the Bill’s compatibility with Articles 34 and 36 of the Treaty on the Functioning of the European Union and the EU tobacco products directive, and the public health justification for measures in the Bill.
Finally, I note that we cannot accept Amendment 201 as it could put us in breach of international law by undermining compliance with our obligations under the Windsor Framework. To this point, I am grateful to my noble friend Lady Ritchie for her observations. With that, I therefore ask the noble Baroness, Lady Hoey, to withdraw her amendment.

Baroness Hoey
My Lords, I thank the Minister. We had this discussion a few times in Committee. I tabled these amendments to make sure that all noble Lords are fully aware that no matter how much time we spend on the Bill, and whatever happens, it could end up in the EU ruling that it cannot apply to Northern Ireland. That is just a fact. There may be different legal opinions; I certainly have not relied on just the legal opinions of the tobacco industry. I am just disappointed as, once again, the noble and learned Lord the Attorney-General seems to be very quiet on this and does not want to engage or produce anything that shows us the legal opinion.
However, as has been said many times before, there is obviously agreement between the two Front Benches. Although I welcome the very sensible probing of this by the noble Earl, Lord Howe, there is clearly a consensus that the Bill is going to go through whatever because other Bills are probably more important. I therefore just warn noble Lords that we have been right before when we warned about legal opinion and what was happening in the Windsor Framework, and I think we will be right again. Having said that, I will withdraw my amendment.

Baroness Walmsley
My Lords, Amendment 123 is in my name and that of my noble friend Lady Northover. When in Committee my noble friend tabled an amendment to prevent companies advertising vapes in a way that attracted children, the Minister’s response was that this was not necessary because advertising of vapes would be banned under the Bill except for public health purposes as a smoking cessation tool. In that case they would not be allowed to be advertised in a way that attracted children, and our amendment was therefore not necessary.
Having accepted the Minister’s point, we turned our attention to the packaging itself and point of sale display materials, because we know that the companies trying to sell vapes to people who have never smoked before will stop at nothing to hook people into nicotine addiction. That is why we have proposed that vapes must be sold in plain packaging like cigarettes and not displayed with attractive materials at point of sale. A recent UCL study showed that implementing plain packaging for vapes reduced their appeal to young people but did not affect how harmful adults perceive vapes to be compared with cigarettes. In particular, the paper noted that:
“Packaging is a primary marketing tool for vape companies”,
and that
“it is commonplace for brands to also use youth-appealing elements, such as images, cartoon characters, stylised fonts, and novel brand and flavour names on vapes and e-liquid packaging”.
We therefore felt it worth exploring the Government’s plans with regard to consultation and regulations about the packaging and point of sale of vapes. Vapes were on the market for quite a few years before the big uptick in youth vaping around 2021. That coincided with cheap, colourful, ergonomic disposables flooding the market. We need to make vapes a dull cessation tool again. Regulating packaging can and should be done quickly because vapes are being more aggressively marketed, partly through displays in stores. This is having an effect. Action on Smoking and Health’s latest youth vaping survey found that awareness of vaping promotion grew among 11 to 17 year-olds between 2022 and 2025. There was a significant increase in awareness of promotion of vapes over that period, particularly in shops: 37% in 2022 compared with 55% last year.
In 2022, 56% of 11 to 17 year-olds who were aware of vapes reported that they were exposed to some form of vape promotion. In 2022, 11% of young people who were aware of vapes reported seeing vape displays every time or most times they went into supermarkets. Last year that figure had risen to 27%, so there is a pressing need to do something about this. I accept that plain packaging and display rules for tobacco products were implemented, following consultation, through secondary legislation. I therefore ask the Minister what research has been carried out on the potential effect of plain packaging and point of sale for vapes, whether it would deter young people who do not smoke from taking up vaping and whether it has been shown that there would be any deterrent effect on adults who wish to quit by using vapes to help them to do so. Frankly, I would be very surprised if someone who wishes to quit would be deterred from buying a vape just because it was not in a shiny, colourful, attractive package on a shiny, colourful, attractive display, like the ones I currently see all over the place.
I do not support Amendments 125 and 134 tabled by the noble Lord, Lord Moylan. I felt we had a balanced debate in Committee about the role that flavours play in smoking cessation, and I was reassured by the Minister’s comments at that time. Clearly, regulation of flavour descriptors is easier to do and may give us the desired outcomes, meaning that we do not need to regulate flavours themselves. However, it is important that the Government retain the right to regulate flavours in case evidence emerges about particular flavours that require action.
On Amendment 136A tabled by the noble Lord, Lord Udny-Lister, the limit on vape size is currently 2 millilitres, but I know there are concerns regarding products that attach to vapes to increase this. I urge caution in this area. While it might seem likely that larger tanks increase consumption, there is not yet evidence of this being the case, and concerns regarding big-puff products may be unfounded. We need to find out. Indeed, the rise in youth vaping in Britain since 2020 appears to have been primarily driven by 2-millilitre, colourful, single-use vapes, not larger-capacity products. It is possible that larger-volume products could have benefits in satisfying consumer demand for longer-lasting products, reducing littering—which would be a good thing—and increasing the price point of initial purchase without unduly raising the price per puff for those using them to quit smoking. I look forward to comments from the Minister on the broad point regarding attachments. I know that both these issues were included in the recent call for evidence, so she may have some early insights for us in the light of that. I beg to move.

Lord Moylan
My Lords, I will speak to my Amendments 125 and 134 in this group. I am grateful to the noble Baroness, Lady Fox of Buckley, for the support that she has indicated for them. On the speech just made by the noble Baroness, Lady Walmsley, I am obviously distressed that she has been exposed needlessly to the sight of shiny vapes in her local supermarket, petrol station or whatever it is. We can sympathise with her on that, but she seems to have ignored entirely the context of Clause 89. This gives the Government the most extensive powers, at least in relation to packaging, which, as far as I can see, could very easily lead to the equivalent of plain packaging, but she made no reference to it.
My amendments would increase the powers that the Government have in Clause 89. I will first explain the rationale for what I am proposing. There is a great deal of agreement—there has been throughout Report—between the Minister and me; I hope that we can continue that in the course of this debate. We agree, crucially, on the importance of how the flavours are described and presented to the public in attracting buyers to vapes.
However, that cuts two ways. We know, on the one hand, that vapes can have what I call “flavour descriptors” on them. These are deliberately designed to appeal to children and young people in a way that we are all opposed to. We do not wish to see vapes marketed in such a way as to seduce children and young people into taking them up. When we see flavour descriptors such as “cotton candy” and “gummy bear” on the side of a vape, we can all agree that that sort of thing should have a stop put to it because we know the market that it is intended to reach. On the other hand, as I think the Minister has acknowledged, for vapes to be an effective cessation tool for adults it is important to have a range of flavours available to them. As I said, I think the Government have acknowledged that.
Where in the Bill is the power that the Government need to regulate flavour descriptors? It is the flavour descriptor—the “gummy bear”, the “cotton candy”—that the Government need a clear power to be able to eliminate. We discussed this in Committee. The Minister very kindly wrote to me afterwards and said that the Government would rely on Clause 89, which relates to retail packaging. This gives the Government a certain number of powers to make regulations concerning packaging, but it does not at any point, as far as I can see, specify the flavour descriptor that appears on the packaging as something that the Government have a direct power to regulate.
The Government may rely on Clause 89, and it may be possible that its scope could be stretched to cover their point. It would ultimately, I suppose, be a matter for the courts to decide. My Amendment 125, fairly straightforwardly, would give the Government that power explicitly. It would add to the list in Clause 89(3), currently running from paragraph (a) to paragraph (k), of the things that the Government can regulate. It would add a further thing: the flavour descriptor that appears on the packaging. I do not think the Government would necessarily want to reject this amendment. It would give them a power that could be very useful; even if they feel that they have this power already, making it explicit would make matters somewhat easier.
To complement that, there is in Clause 91, which relates to contents and flavours, a power for the Government to make regulations concerning the “flavour of relevant products”. Here I want to make a point which I made in Committee and which is of the utmost importance; I speak as somebody who uses vapes. My point is that, in practice—I say this especially for the benefit of noble Lords who do not use vapes—the flavour descriptor on the vape has almost no relationship to the flavour of the vape.

Lord Udny-Lister
My Lords, my Amendment 136A deals with the rapid emergence of devices with a very high puff count—so-called “big puff” devices—which are clearly designed to circumvent the spirit of existing regulation. The Tobacco and Related Products Regulations 2016, approved by this House and the other place, set a 2-millilitre limit on vape tank size. That limit was deliberate. It was intended to restrict the volume of nicotine liquid immediately accessible within a device. Yet now we see devices incorporating multiple pods or attaching 10-millilitre refill containers directly to the unit. These create systems with an effective capacity far beyond 2 millilitres. If the law says 2 millilitres it should mean 2 millilitres, not 2 millilitres multiplied by clever engineering.
These are no longer niche products. Millions are now sold weekly. They are cheaper per puff than standard devices and they are particularly attractive to younger users. Research indicates that almost half of 16 to 34 year-olds who vape are opting for these devices with a higher puff count. We now see products on the market claiming to deliver 100,000 puffs. To put that into perspective, that is broadly equivalent to the puff volume of something like 8,000 cigarettes all contained within a single device. The concentration of nicotine exposure in one unit on that scale should give us all very serious cause for concern.
I do not believe this is simply a matter of marketing exaggeration. Some of these devices contain several times more liquid than traditional products, materially increasing the potential volume of nicotine consumption and moving far beyond what Parliament envisaged when it established the 2-millilitre limit. We also see superficial attempts to comply with the ban on disposable vapes. Devices are fitted with USB charging points but retain non-replaceable coils, so that once the coil burns out, the entire device is discarded. This is disposability in all but name.
I anticipate that the Minister may suggest that the Bill already contains sufficient powers to regulate such devices through secondary legislation. If that is so, this amendment merely makes explicit what the Government believe is already implicit. Parliament has previously set a clear quantitative limit. It is entirely reasonable to reaffirm that limit in unambiguous terms, particularly where the market has moved to exploit perceived gaps.
The Minister may also say that the Government have launched a call for evidence and that legislation at this stage would be premature. However, the concern here is not about developing future policy but about the exploitation of the existing framework. The 2-millilitre limit is already law. The issue is whether that settled position can be circumvented in practice through structural design. This amendment does not stifle legitimate reusable products. It does not prohibit refill bottles sold separately. It does not alter the 10-millimetre refill rule. It does not interfere with lawful refillable systems. It simply ensures that a single device cannot be engineered to exceed the 2-millilitre limit through multiple tanks or attached containers.
Effective enforcement depends on legislative clarity. Trading standards officers should not be left to debate whether what is in effect a 12-millimetre system technically complies with the 2-millimetre rule. Clear drafting reduces ambiguity and strengthens compliance. At the very least I hope the Minister will be able to reassure the House that there will be no undue delay in addressing devices that are clearly designed to sidestep the intent of the current rules and that prompt action will be taken to close this loophole and uphold the 2-millimetre limit in practice.

Lord Darzi of Denham
My Lords, I strongly support the Bill and the ambition to create a smoke- free generation. Throughout my clinical and academic career, I have consistently argued for bold preventive action, because nothing would do more to reduce preventable death and health inequality than ending tobacco addiction. I am grateful to the noble Lord, Lord Moylan, and the noble Baroness, Lady Fox of Buckley, for Amendments 125 and 134. I understand the instincts behind them, but I cannot support them. These amendments would limit the Government’s power to regulate flavour descriptors—the words on the packet rather than the chemical ingredients that create the flavour. Put simply, we would be regulating the label, not the substance.
The Chief Medical Officer’s evidence note is clear. Flavoured vaping products contain a wide range of chemicals, many of which are safe to eat but dangerous to inhale. The long-term effects of inhaling these substances are simply not known yet. Restricting regulations to descriptors alone would deny the Government’s ability to act as new science emerges. As we have heard, flavour is one of the principal drivers of youth uptake. If we regulate only what the packet says and not what the product contains, manufacturers will simply reformulate to maintain the same appeal. We would be inviting a regulatory game of cat and mouse, and it is a game that children will lose.

Lord Moylan
I hate to interrupt the noble Lord, but Clause 91 gives the Secretary of State powers to regulate the substances that may be included in a relevant product. I am not proposing that we change that at all. I am simply suggesting we change “flavour” to “flavour descriptor”, because flavour is inherently subjective. The substances which may be toxic or harmful would remain in scope of the legislation in the language the Government have chosen to use, irrespective of my amendment. I interrupt the noble Lord only because I am not entirely sure that he has grasped the effect of my amendment, and I thought he might want to reflect on that.

Lord Darzi of Denham
If I have not, then I apologise. I still believe it is not clear on paper. I feel it is the flavour that is being bound, but if the noble Lord’s amendment is correcting that, that is fine. Narrowing the powers before the science is settled is another issue. There is very little scientific evidence on the impact of the taste or whatever the inhaler contains. This has not been utilised before, so we do not know the dangers of the substance that is being inhaled. The prudent course is to retain the widest possible powers and to act on evidence as it emerges. To do otherwise will leave our children exposed to risks we could have prevented. I urge the House to at least look at these amendments or reject them.

Baroness Fox of Buckley
My Lords, I shall be brief, because the noble Lord, Lord Moylan, has explained what his amendment is trying to do. I just want to query whether narrowing the powers before the science is settled is an admirable aspiration. That gives authoritarian power to the Government to do anything they want because there is no science and it is not settled. How is that evidence-based policy? It is the opposite and I think that is very dangerous.
I want to more accurately emphasise that flavours are part of smoking cessation, but I am only going to do that briefly. The reason why I want to do that is to quote ASH, because—guess what?—ASH says that flavours are a very important way in which adults vape and therefore give up smoking. So, for once, I am quoting ASH in a positive way to say that flavours cannot be demonised and we have to be very careful what we wish for.

Earl Howe
My Lords, I am sorry to disappoint the noble Baroness, Lady Walmsley, but, unless it is designed as a probing amendment, I fear I am not drawn to Amendment 123. In essence, it would tie the Government’s hands on the rules around the packaging and display of vapes. If the amendment were accepted, it would make any prior consultation and legal advice completely pointless. Measures of this depth and scope, mandating plain packaging for all vaping products and prohibiting point-of-sale display in all circumstances, would represent a major intervention in what is currently, and will certainly remain, a lawful market, and not only a lawful market but one that serves a significant therapeutic purpose in a public health context. The extent to which the powers in the Bill relating to the packaging and display of vapes need to be exercised must surely depend on decisions by Ministers following full and proper consultation with the businesses, manufacturers and retailers that would be directly affected.
Some regulation in these areas is almost certainly going to be necessary, particularly if we are to protect young people. However, regulation must be proportionate and evidence based. Vapes are not the same as tobacco, as the noble Baroness, Lady Fox, pointed out. For example, there needs to be scope for product differentiation by consumers. If consumers are denied choice, that will kill off any incentive on the part of manufacturers to pursue beneficial innovation. That consideration is important if we believe that vapes are likely to occupy an important place as a smoking cessation tool for adult smokers over the medium to long term.
On Amendments 125 and 134 from my noble friend Lord Moylan, notwithstanding the remarks of the noble Lord, Lord Darzi, I hope to hear the Minister make some positive comments. As my noble friend has argued, both today and in Committee, it is not just the flavour of a vape that gives it an appeal but the flavour that it purports to have, and we know that the flavour descriptor can affect the purchasing decisions of those inclined to use vapes as a recreational toy.
In relation to Amendment 136A, there are clearly a number of considerations that must be weighed carefully. On the one hand, higher-capacity devices may be important for some adult users who rely on vaping as a smoking cessation tool. For those individuals, practicality and product functionality can make a real difference in supporting a transition away from combustible tobacco. On the other hand, there remains a legitimate concern, which my noble friend rightly voiced, about whether larger-capacity devices could increase appeal to younger people or facilitate greater nicotine consumption, with implications for addiction.
I suggest that those are finely balanced issues. I look forward to hearing the Minister’s response on the evidence base underpinning the proposal and how the Government intend to strike the right balance.

Baroness Merron
My Lords, I am grateful for the contributions in this debate. Amendment 123 was tabled by the noble Baroness, Lady Northover, and spoken to by the noble Baroness, Lady Walmsley. Clause 89, which I will refer to later as well, already gives the Secretary of State powers to regulate packaging, while Clause 13 already provides powers on display that can set requirements as to where products can be sold.
The noble Baroness, Lady Walmsley, asked about evidence. There is evidence that removing branding and standardising packaging reduces a product’s appeal to young people, as the noble Baroness alluded to, while having little impact on adults. However, I can say that we will consult on proposals before making regulations. The noble Earl, Lord Howe, has referred to this issue a number of times and I agree, because we are conscious of the need to ensure a balance between dissuading young people from taking this up while not dissuading adult smokers from quitting.
On the point about research, through the National Institute for Health and Care Research, we continue to fund high-quality research, including research on the packaging of vapes and nicotine products, and I am glad to say that that is due to conclude later this year. While I understand the intention of the noble Baroness, Lady Walmsley, to reduce the appeal and visibility of these products, and I acknowledge her concerns, her amendment does seek to set the requirements in the Bill. As the noble Earl, Lord Howe, referred to, we have a statutory duty and we would be wise to consult on these issues, because we need to ensure, as the noble Earl said, that any restrictions are proportionate and evidence based. However, I reassure the noble Baroness that these are areas on which we will be acting.
On Amendment 136A, tabled by the noble Lord, Lord Udny-Lister, under the Tobacco and Related Products Regulations 2016, vaping products, as has been referred to in this debate, are already limited to 2 millilitres for tanks and 10 millilitres for refill containers. Over recent years, some manufacturers have developed devices where multiple refill containers can be attached to a single device as a means to circumvent the legislative requirements and restrictions.
I want to assure the noble Lord that Clause 90 provides the powers to amend or place additional requirements and limits on vape tank sizes and the size of refill containers. It is vital that we undertake the necessary consultation, because we wish to make sure that our regulations are based on the best possible evidence related to tank capacity limits and that we do not have unintended consequences for adult smokers who use vapes as a quit aid, something I know is of concern, and rightly so, to noble Lords. It is therefore more appropriate for such detailed technical measures to be introduced through secondary legislation. Our recent call for evidence sought views specifically on tank sizes to better understand current market practices and we are, as I mentioned in an earlier group, currently analysing responses and will consider our proposals for consultation post Royal Assent.
Finally, I turn to Amendments 125 and 134, tabled by the noble Lord, Lord Moylan. I begin by assuring noble Lords—and the noble Lord, Lord Moylan, suggested I would do this—that Clauses 89 and 90 already provide powers for the Government to regulate information on vape devices and packaging, including flavour descriptors. I draw the attention of noble Lords particularly to Clause 89(3), which is a non-exhaustive list of the kind of provision that regulations could make, including in paragraph (b),
“the information provided on packaging or otherwise supplied with a product”.
I have listened carefully to the concerns expressed by noble Lords about potential unintended consequences of implementing flavour restrictions too rapidly or stringently, and I understand the points that noble Lords have made about the role that flavoured vapes can play in helping adult smokers quit, something the noble Baroness, Lady Fox, mentioned. Certainly, the noble Lord, Lord Moylan, did a very fine job of inviting us into the world that he has experienced in this regard. In that spirit, I can confirm the Government’s commitment to consult on regulating flavour descriptors as a first step before considering broader restrictions on flavoured ingredients. This commitment reflects our intention to adopt a proportionate approach, again as the noble Earl, Lord Howe, asked me to do, supporting adult smokers in their efforts to quit while also working to reduce the appeal of vaping products to children.
However, and on the points raised by the noble Lord, Lord Darzi, I have to be clear that it is essential that we retain the ability to go further in line with the evidence, which the noble Baroness referred to. Flavourings are added to vaping products and that can increase their appeal. Hundreds of flavoured ingredients are used in vapes and, although some are considered safe when ingested, we do not, as the noble Lord, Lord Darzi, said, know the long-term health effects when they are inhaled, particularly in respect of children. Some initial data drawn from the limited research available is concerning and indicates that certain chemicals may be harmful if inhaled. For this important reason, we must have the flexibility to restrict flavoured ingredients in the future to protect public health. We have sought further data on flavours as part of the call for evidence conducted at the end of last year and we are reviewing those responses. In addition, we are exploring commissioning further research on the health impacts of vape ingredients when inhaled.
I hope that all this reassures noble Lords that the powers in the Bill already provide a comprehensive framework to act on these issues and that our approach will remain balanced and evidence-based to strike a necessary balance between reducing youth appeal and ensuring that adult smokers continue to have access to products that may help them quit. I hope the noble Baroness, Lady Walmsley, will feel able to withdraw the amendment.

Baroness Walmsley
My Lords, I thank the Minister for her response and, in particular, the words—and I hope I quote them correctly—these are areas on which we are planning to act. I reassure the noble Lord, Lord Moylan, that I looked very carefully at Clause 89, as my earlier comments in earlier debates on how they might affect specialist tobacconists might have proved to him, but I point out that it talks only about packaging and not about display materials—that appears in a different part of the Bill.
I also say to the noble Baroness, Lady Fox of Buckley, that, even if my amendment was put word for word into the Bill, it would not prevent information about the products being provided on the packaging or the display to people who wanted to buy them. That would be fine. My intention—and I know the Minister understands this—is to do everything possible to reduce the attractiveness of vaping to stop it being taken up by young children who have never smoked. Vapes are and should remain a cessation tool.
I am particularly grateful to the Minister, because we have discussed this issue outside the Chamber. She has given me what I want in that she has clarified that the Government have the powers in the Bill to regulate both packaging and display and has said the Government intend to act in these areas. I am very grateful for that. Having been given what I want, I will withdraw my amendment.

Lord Lansley
My Lords, I am glad to be able to introduce this group and, in particular, to speak to my Amendment 124. This group is about the features of products in Clauses 89 and 90—not the ones that we have just discussed but in particular the technology features to be found in products.
If I can jog to the later amendments, government Amendments 130 and 132 and my Amendment 131 relate to a subject that a number of noble Lords will recall we discussed in Committee. We discussed whether there should be powers in the Bill to regulate the technology in vapes such that the mechanism for regulation would not only be at point of sale but could also be at point of use. My Amendment 131 is designed specifically to achieve that. The Minister has been listening again, and I am pleased to have the opportunity again to thank her for her engagement and that of officials. I also thank her for the amendments she has now brought forward.
The Minister’s Amendments 130 and 132 together would have the effect of allowing for the features of a product to include the technology associated with that and, in Amendment 132, the software included with that technology. What is the point of that? It is to be able to secure that known technology which would allow age gating and verification, linking the electronics in the vape to a smartphone with age verification built into it. This would enable us to provide that only verified adults would be able to use vapes.
What is really interesting is that this is not speculative: the technology is presented to the Food and Drug Administration in America and the latest information I have from IKE Tech, which I thank for its work on this, is the application for a pre-market tobacco product, including a human factors study. In tests, 100% of adults were able to access the product successfully, while 0% of under-age users were able to do so. It is an effective technology.
If I can anticipate the Minister’s view, it is that Ministers are not yet convinced that this is the approach to take; they want to ensure that there is effective point of sale verification. However, I hope they agree that, given the progress that has been made, not least through the FDA in America, which will be demonstrated in a substantial market, the combination of point of sale and point of use may be necessary in future to achieve the level of assurance about age gating to vapes that we want to achieve. At the moment—the noble Baroness, Lady Fox, is not with us at the moment, so I am able to quote from Action on Smoking and Health—ASH tells us that nearly half of under-age vapers are buying them from shops, so there is a substantial job to be done. We know that nearly a quarter of under-age vapers receive them via proxy purchases. We will not eliminate proxy purchases through the point of sale restriction, but age gating, in the technology of the product itself, may achieve exactly that.
I think we are all agreed—at least, I hope we are —following the debate in Committee, when we were supported by my noble friends on the Front Bench, as well as the noble Baroness, Lady Walmsley, and the Liberal Democrat Benches, that we want to have this power available, and I hope that Ministers will look actively at whether this is a desirable thing to achieve. Government Amendments 130 and 132 will achieve that.
There is also the question of Amendment 124, which is the basis of this debate. It relates to Clause 89 and the technology essentially in the packaging of vaping and nicotine products. I shall not press the amendment, because I am assured by the Minister in our conversations that the powers available in Clause 89 would allow that the kind of technology for authentication of a product can be specified. We want to put into products a smart tag, which we discussed previously, and is effectively a near field communication tag embedded in the packaging to enable tracking of illicit products, giving real-time identification of the history of a product by enforcement authorities. It would also enable retailers and consumers with the appropriate technology in their smartphones to assure themselves of the authenticity and safety of a product that was available to them, doing so in a way which, unlike QR codes which can be copied, and some of the other coding systems presently used, can be done in a unique token ID system embedded in blockchain, meaning that it would not be able to be removed, copied or circumvented. I hope that the Minister will be able to assure us that Clause 89 already has the powers necessary to include technology as sophisticated as this. I beg to move.

Earl Russell
My Lords, this group relates to the technology in devices. Government Amendments 130 and 132 are, we understand, designed to future-proof this legislation, particularly to prevent the placing of video games inside vaping devices. We on these Benches welcome the intention and the future-proofing of the legislation. This is of the utmost importance; we see it time and again and are right to expect that the tobacco industry will react to this legislation when it hits the statute book.
This is not abstract—it is based on real-life evidence and real-life vapes that exist. Cigarette companies are now producing vaping devices that incorporate video games, particularly retro video games, and even virtual pets. For some, this might appear as not that important or essential, but nothing could be further from the truth. The linking of nicotine addiction with a gaming addiction, and the linking with different rewards and sensory interactions, are extremely powerful and the motivation is only about increasing profits for Big Tobacco.
Looking at it in more detail so that your Lordships understand, the points that users can get in the games on the vaping devices are linked to the number of puffs they take, how frequently they take them and how often they interact with their vaping device. They can compare scores with their friends, and virtual pets can die if people do not take enough nicotine. This might look playful, but it is about feeding and deepening individual addiction to these devices. They are extremely powerful and harmful, particularly to the young people at whom they are aimed.
One of these new devices has apparently been viewed over 12 million times. British American Tobacco’s latest device, Vuse Ultra, was recently dubbed “the future of vaping”. These devices are available in the UK, and the market will inevitably grow if there are loopholes in the legislation. The devices push the boundaries, so it is important that the Government regulate them.
As we heard, the oversight remains weak, as do trading standards; the devices get into our young people’s hands; they might predominantly be purchased in shops, through friends or even sometimes parents. Online restrictions are not as good as they should be. These are important issues.
We welcome the two government amendments, but is the Minister convinced that the Government really have all the powers they need to future-proof this legislation? Do they feel that they have adequate powers in the Bill and future regulations to prevent vaping devices being linked to any form of online data collection and storage; to prevent the linking of vapes to apps in phones via Bluetooth, QR codes or joining the website; to stop the linking of users’ individual puff counts to games or online collection; and to stop the actual connection between the number and times of puffs taken and access to forms of promotion, discount or VIP passes? This is clearly where the industry would like to go if the guardrails are not provided by the Government.
I also welcome the amendment from the noble Lord, Lord Lansley. Speaking to the words that he used, the hope is that government Amendments 132 and 130 will cover Amendment 131, but it would be good to have the Minister confirm that.
Finally, Amendment 124 is about the technology within the packaging and whether the Government feel that they have the powers they need to put in these near-field tracking devices to make sure that these are genuine products, not fraudulent or unreal. Do the Government need Amendment 124 to feel they can make sure that the products available in the shops are legal and not counterfeit, or are they satisfied with what they have?

Lord Kamall
My Lords, before I respond to the specific amendments, I will touch on two things that the noble Earl, Lord Russell, said. First, I was previously in the European Parliament and worked on a number of technology regulations, and we can never be absolutely certain that we have legislated for the future or completely future-proofed anything. The only way to do that is to ban everything, frankly. We therefore often find regulation having to keep up with technology when it is far behind it, but we can put certain provisions in place. We can predict certain things but we cannot predict all innovation completely. Secondly, I hope the noble Earl will not mind me gently reminding him that not all vape companies are connected to big tobacco. A number of vape companies have nothing to do with big tobacco, and it is important that we understand that distinction.
My noble friend Lord Howe and I welcome the amendments from my noble friend Lord Lansley. Before the Minister speaks to them, we also very much welcome the two government amendments in this group, which we think respond very helpfully to the issues raised in Committee by my noble friend Lord Lansley. We believe that adding these provisions is a good way of future-proofing the Bill, as much as any Bill can be future-proofed, without necessarily compromising any decisions that Ministers may wish to make in the short term—but also without committing the Government or a future Government to any specific technology solution or to one company’s specific solution. With that in mind, I look forward to what the Minister has to say.

Baroness Merron
My Lords, government Amendments 130 and 132 provide a power that would allow the Government to regulate the technological features of vaping products and tobacco-related devices, and the software associated with those features, to address emerging risks and to protect children. While the Bill already provides powers to regulate various device features, such as colour, size and shape, I listened carefully to the points raised in Committee about vape technology and the need to future-proof the Bill in order to respond quickly to new risks. I appreciate the support of both Front Benches on this point, particularly the comments of the noble Lord, Lord Kamall, about how far one can ever go when future-proofing. I can assure him that we are not planning to ban everything, but I thank him for the interesting suggestion.
The noble Earl, Lord Russell, spoke to concerning examples of the emergence of technology being used to make vapes more enticing to young people. As he said, some can now come with gaming functionality and others can be linked to what are called puff leaderboards and reward systems, so the more you inhale, the more credits you build up. Emerging evidence suggests—and it is worrying—that these interactive and gamified vaping features may heighten their appeal to children. This raises serious public health concerns around their potential to escalate dependence on nicotine. Our amendments therefore ensure that such emergent technology features can be appropriately regulated to reduce the appeal to children.
I turn to Amendments 124 and 131 tabled by the noble Lord, Lord Lansley. Let me first reassure him, as well as the noble Earl, Lord Russell, with regard to Amendment 124, that the powers in the Bill already enable us to regulate markings, which could include digital markings such as QR codes, to be used as part of a system to authenticate products. On Amendment 131, with reference to the device itself, I am very grateful for the noble Lord’s suggestions and his contributions on how best to future-proof the Bill, including on age-verification technology.
While it is not the Government’s policy to verify age at the point of use, and we have no intention to do so at this time, we recognise that need, as I have said, to be able to regulate technology to protect public health and respond to evidence, as the noble Lord, Lord Lansley, acknowledged. It is for this reason that we are introducing the new regulation-making power on technology to which I have just spoken. I therefore ask the noble Lord to withdraw his amendment.

Lord Lansley
The Minister referred to QR codes on packaging, which are obviously covered by the terminology of the Bill as it stands. But the example I used was smart tags, which effectively incorporate an electronic feature into the packaging of a product for monitoring. I would like to be assured that smart tags, too, are covered by the existing powers in the Bill.

Baroness Merron
I would be happy to write to confirm that point, but we feel that the Bill covers what we need to cover now. Our amendments talk about future-proofing, which is the key thing, but I would be pleased to write further.

Lord Lansley
I am most grateful to the Minister and for the support from the noble Earl, Lord Russell, and my noble friend Lord Kamall. With those assurances, I beg leave to withdraw Amendment 124.

Lord Udny-Lister
My Lords, while I am on my feet moving Amendment 149, I will also talk about the other amendments in my name. We must prevent an indiscriminate or blanket prohibition without proper scrutiny and consultation. I fear that, without these safeguards and measures, and with the approach being taken, years of success in smoking cessation will be reversed rapidly.
Further still, in the drafting of this Bill it is apparent that advertising is being looked at as merely a commercial persuasion. I would argue that this is wrong. We are forgetting that advertising is a channel of product differentiation and risk communication. We must therefore provide manufacturers with the opportunities to communicate factual and regulated information regarding relative risks and cessation pathways. Otherwise, we will be creating a system in which misinformation will flood the gap.
We must not allow a blanket prohibition on advertising vapes, nicotine pouches and heated tobacco products without consultation. To do so would be an affront to our business community and contrary to the way that things should be done. As already raised in Committee, half of all smokers now wrongly believe that vaping is as harmful as smoking. If communication is prohibited through an advertising ban, how do we correct misinformation such as this? How do we promote public health outcomes?
The impact assessment acknowledges potential unintended consequences for smoking cessation. These unintended consequences must be rooted out and the only way to achieve that at this stage is through wider and effective consultation. The amendments I have put forward all seek to prevent harm reduction being undermined, and on that basis I hope to gain support.

Lord Sharpe of Epsom
My Lords, Amendment 168 is in my name. I will also speak briefly to my Amendment 196, which is in the next group, but the subject matter is broadly similar. I am very grateful to my noble friends Lord Brady of Altrincham and Lord Naseby and the noble Baroness, Lady Fox, for signing these amendments.
These amendments, taken together, would serve the purpose of providing safeguards and guarantees for the hospitality sector within the Tobacco and Vapes Bill. I should be clear that they would not tie the hands of government in any way. They would not create carve-outs or specific loopholes, with the exception of a very narrow exemption in Amendment 168. They merely propose a requirement to consult specifically with the hospitality, retail and entertainment industries before making regulations in these areas.
I ask noble Lords, when thinking about these amendments, to consider the broader burdens currently faced by the hospitality industry. It is well known that the sector has been exposed to a number of challenges as a result of government policy in recent months and some aspects of this Bill have the potential to substantially add to these challenges. It is worth looking at the broader context, because the hospitality sector contributes £93 billion to the UK economy each year. It is the third-largest employer, with 3.5 million people employed in the sector. Since the 2024 Budget, over 89,000 jobs have been lost, which accounts for roughly 53% of all job losses in the economy. That is before the impact of the Employment Rights Act, which 49% of business leaders have said will make them less likely to hire new staff.
On business rates reforms, pubs have been granted a limited stay of execution, but, in the wider hospitality sector, the estimate is that it will cost the industry an additional £150 million, or the equivalent of about 12,500 jobs. The beer tax in the 2025 Budget has forced up the price of a pint by effectively eliminating the profit margin on beer through the alcohol hike of 3.55% from last month. That is all before the increases to national insurance, which have driven up operating costs across the board, as well as sky-high energy prices. This is an industry that is under considerable existential pressure.
It is important to reiterate these facts in light of the briefings from many of the public health charities that have been campaigning on this Bill. They claim that these amendments are not necessary. But every single UK hospitality industry association, including UK Hospitality, the British Beer and Pub Association and the Night Time Industries Association, has warned about the damages this Bill could do to the sector. These amendments are therefore needed because the industry has said that it has absolutely no more capacity to absorb additional costs.
While the Government have said that it is not their intention to legislate for smoke-free and vape-free places for the hospitality industry as it is not the right time, that statement carries the clear implication that they might choose to do so in the future. To be clear, these amendments would not stop the Government legislating in this area. They would merely require that they guarantee consultation, with an impact assessment, before doing so. Why the guarantee? It is because too often we see sectors with concerns around this area being dismissed for having vested interests—we have heard many arguments this evening around the same subject—and the Government heeding only the submissions of organisations that tell them what they want to hear. In view of this, we suggest that these amendments and safeguards are extremely important.

Baroness Fox of Buckley
My Lords, the explanation for the amendments has been well made. I have added my name to a number of amendments, including Amendments 149 and 151 in the name of the noble Lord, Lord Udny-Lister, which would exclude vapes and nicotine products from prohibitions regarding advertising, and he has explained why.
It is genuinely shocking how many misconceptions there are about vaping and smoking among the public. There is a real job of communication that the Government have an obligation to do. If 50% of adults now believe that vaping is as harmful as smoking, that is not a good thing. If only 30% believe vaping is less harmful, that is not positive.
Conflicting messaging about vaping can discourage smokers from switching to lower-risk products and therefore widen health inequalities—all the things we keep talking about. Misrepresentation is a real problem and I think we have got to tackle it. Banning advertising would reinforce the false perception that vaping is just as harmful as smoking.
As we are coming to the end, I will make my final declaration. As somebody who smoked 40 cigarettes every day for 40 years—can you imagine?—I want to put on record in Hansard that I am grateful to the vaping industry, and particularly to flavoured vapes, because I stopped smoking as a consequence of flavoured vapes. That is what I thought that everybody wanted us smokers to do, only to find that vaping and smoking are being treated as though they are almost the same. I am very keen that we do not do anything that will make vaping less visible or erase it from the public square.
The Government have sort of acknowledged that by allowing public authorities to run mass media campaigns encouraging adults who smoke to “Swap to Stop”. Dare I suggest that official public health adverts, even if they go on TikTok, might be a little bit dry and less appealing than seeing some adverts for vapes in a nightclub? Tens of thousands of people gather for a night out at hospitality venues, so that seems to be something that the Government would want to encourage. Although I know that the amendments do not make the Government do anything, I suggest that it would be very positive if, in venues where you have thousands of adult smokers, they saw adverts for less harmful alternatives to smoking. That is a clever way to encourage switch-and-quit.
That is one of the reasons why I have added my name to Amendment 168 in the names of the noble Lords, Lord Sharpe of Epsom, Lord Brady of Altrincham and Lord Naseby. The emphasis on adverts for vapes and products that do not contain tobacco is well made. It is also important for us to consider the hospitality sector; that has been explained very well. Hospitality venues rely on marketing and sponsorship as part of their income. As I say, it would be a public service, rather than doing anything damaging, to allow them to carry on.
Many of us are worried about the fatal damage that the Bill will do to the retail sector. It seems ridiculous that another industry could be put in jeopardy by the Bill; that would not be good for the Government’s growth strategy. When UKHospitality stresses that the industry has
“absolutely no more capacity to absorb additional costs”,
we should listen. When the CEO of Whitbread, one of the largest hospitality operators in the country, says that the hospitality industry
“finds itself on the receiving end of a series of government interventions which together will significantly hold back our ability to contribute to growth”,
we should listen. We could, rather carelessly, be in a situation where we do not take that into consideration when we bring in some of these advertising restrictions. These amendments are proportionate; they suggest that we should hold back a little and at least organise a consultation.
Another industry that the Bill imperils is the design industry. That is why I have added my name to Amendment 152, which would exempt designers from having committed an offence if they had “reason to suspect” that a design or imagery contains these kinds of products. The problem for designers is that they may be criminalised for designing something that includes products that the Bill is trying to eradicate from the public space. That is a serious attack on artistic freedom. This amendment should be incorporated into the Bill. I do not think that anyone intended for the Bill to criminalise designers—but this is a Bill that will do all sorts of things that were not intended. These amendments are very moderate and allow the Government to hold back the tide of that.

Lord Strathcarron
My Lords, very briefly, I support Amendment 168 in the name of the noble Lord, Lord Sharpe, and of other noble Lords, because it seems so reasonable. Surely there is no harm done if the advertisement is in a licensed premises; is not visible, except from inside the venue; is not for a tobacco product; mentions a smoke- or vape-free area; and is age-restricted to adults only. I cannot see what there is to object to, unless we are saying that the age restrictions do not work—in which case, why are we pressing ahead with a generational ban in the first place? Do we really want to get into this overreaching, overregulated situation where the compulsory cure is worse than the voluntary disease—one entered into willingly and knowingly by consenting adults?
I particularly support subsection (3) of the proposed new clause. It asks for further investigation into the effects on the hospitality industry, which is already suffering the devastating consequences of other policies. It would be good to hear what losing these marketing revenue streams will mean for those who have to run a business to make a profit in order to employ people, especially bearing in mind that recent policies have cost nearly 100,000 jobs and are responsible for nearly 50% of all job losses.

Earl Russell
My Lords, I will respond to this group on advertising and sponsorship. On these Benches, we feel that it is essential that the Bill strikes the right balance between regulating the advertisement and sponsorship of nicotine products, to ensure that they cannot be marketed in ways that appeal to children, and allowing their promotion to adults who smoke as a way to quit smoking.
I have listened to the speeches that have been made in this group. The initial response in my head is that we are facing an absolute explosion in vaping, particularly among our children and young people. I do not think that the pub industry is going to survive on the back of vape advertising, and I do not particularly feel that we need more advertising for vapes. I listened to the argument on education, but education is not advertising, and I do not trust the industry to do the job of educating because they are interested in one thing, and that is not education but profits.
Responding to this group, I think there is a background problem here. We already have too many loopholes in the system. On the side of TfL buses, it is perfectly possible to see huge adverts for nicotine pouches with the health warnings written in tiny lettering. We already have problems with this. Big tobacco knows that marketing works, and it uses it for one reason. We need to be absolutely clear that the purpose of the Bill is not only to bring about a generational ban. We do not want to replace tobacco with vapes. Vapes are there to help and support people to stop smoking; they are not a whole new revenue stream for big tobacco to enjoy for ever more as a sop for it having to stop selling its products that kill everybody. That is clear.
ASH data on nicotine pouches has shown that, between just 2024 and 2025, awareness of this market has grown from 38% to 43% among young people in Britain, and that nearly 4% of teenagers now report having tried nicotine pouches. This advertising is powerful and it works; that is why these companies use it. We feel that the Bill closes the current regulatory loophole while still allowing nicotine products to be promoted as a cessation device. We feel that this is the right place for the legislation to be. It strikes a considered and appropriate balance to maximise the public health benefits, which is where our concentration needs to be. It does not need to be on promoting vapes or anything else; this Bill is about promoting public health.
Turning to the amendments, Amendment 168 would allow the advertising of non-tobacco products in hospitality areas. This is not appropriate. Hospitality areas are not the right settings. This would give a false impression that these products are for recreational use and not for smoking cessation, and it would potentially create a massive loophole in the middle of the Bill that will be exploited mercilessly by the industry. We have heard about its ever-ready need to put forward legal claims, whether it will win them or not.
I recognise some of the points that the noble Baroness, Lady Fox, made, as I said, and congratulate her on having stopped smoking. I agree with her on the need to have availability of vapes and better education, and I agree with her on the absolute need to maintain the flavours in vaping products for smoking cessation. However, I have to say that there is a greater risk with this amendment that these products would be seen as recreational and not for smoking cessation; to my mind, that is where our concentration needs to be.
On Amendment 152, this issue was discussed in Committee, and I thought that the Minister explained that the provision mirrored the approach taken on existing tobacco advertising and promotions, and we were satisfied with that.
Finally, Amendments 155, 157, 159, 161, 163 and 169 aim to remove the powers to restrict advertisement of nicotine products and heated tobacco unless there is a consultation with business. Again, we do not support this. It is already illegal to advertise heated tobacco under the Tobacco Advertising and Promotion Act, and we just do not support those amendments.

Lord Kamall
My Lords, I start by thanking my noble friends Lord Udny-Lister and Lord Sharpe for their amendments in this group. I begin with the amendments proposed by my noble friend Lord Udny-Lister. Many noble Lords have raised concerns about the unintended consequences of this Bill. Just yesterday, HMRC published data showing that legal tobacco sales in the United Kingdom fell by 52% between 2021 and 2025. That statistic will be welcomed by those who want to eradicate smoking, but there is still some way to go in encouraging smoking cessation. My noble friend’s amendments simply ask a question akin to that debated in group 5—namely, how far we should go with regulation of vaping and nicotine products, especially when we are trying to promote them as alternatives to smoking tobacco?
Of course, some regulation is certain to be necessary with products such as vapes, but we have to be careful that we confine them to responsible use. We should also be careful not to use a sledgehammer when a nuanced approach might be a more effective way forward in a particular circumstances and settings. If we overdo the restrictions, we risk driving smokers away from quit aids and alternatives such as vapes towards easily available alternatives—unfortunately, such as illicit tobacco, which we know is still too accessible to some smokers. Many noble Lords have spoken to their own experience in local authorities about trying to tackle illicit tobacco. In the right settings, advertising and displays of vaping products can play a role in encouraging adult smokers to switch from cigarettes to less harmful alternatives, and we know that many are already doing so. It is important for the Government to find the right balance.
I turn to the amendment from my noble friend Lord Sharpe of Epsom. There is really little that I can add to the case that he has made so persuasively. The hospitality sector has faced sustained pressure in recent years, including rising energy costs and an increase in the cost of taking on new employees, staff shortages in some areas and increasing regulatory burdens. It is therefore reasonable that when we introduce further restrictions, we carefully consider their cumulative impact on licensed venues.
My noble friend’s amendment is tightly drawn. It would apply only within the curtilage of premises licensed under the Licensing Act 2003; only where advertisements are not visible from outside; only in age-restricted venues with appropriate safeguards; and it explicitly excludes tobacco products. It also provides for regulations to be subject to the affirmative procedure, and requires consultation and a full impact assessment, something very much in line with better regulation, in which many noble Lords believe. That framework suggests a helpful attempt to strike a balance, maintaining strong protections for children and the wider public while recognising that adult-only controlled environments may justify a different approach. It seems reasonable to at least explore whether limited, carefully regulated flexibility of this kind could be accommodated without undermining public health objectives. I hope that the Minister will look favourably on such flexibility.

Baroness Merron
My Lords, I am most grateful for the contributions to this debate. I begin with the amendments in the name of the noble Lord, Lord Udny- Lister, Amendments 149, 151, 155, 157, 159, 161, 163 and 169.
Survey data shows that there has been a significant growth in awareness of vaping promotion among young people, with 55% of all children aged 11 to 17 aware of promotion in shops. This figure relates to 2025, and that is up from 37% in 2022. We are therefore delivering on our manifesto commitment to stop vapes from being advertised to children, while still enabling them to be promoted by public health authorities as a means for adult smokers to quit smoking, something that noble Lords have emphasised correctly, once again, in this group.
Tobacco advertising, including for heated tobacco products, is already prohibited under the Tobacco Advertising and Promotion Act 2002, and will remain so under the Bill. On Amendment 168 in the name of the noble Lord, Lord Sharpe, I can clarify that the advertising provisions do not restrict the use of, or sale of, products, and therefore should not overly impact on the hospitality sector. I will come back to reference to the hospitality sector, following the comments of the noble Baroness, Lady Fox, when we get to the final group, which is coming up next.
Evidence for tobacco has found that partial bans, as referred to in this amendment, are not as effective as comprehensive bans in reducing tobacco consumption. I therefore feel that it is extremely reasonable to draw similar conclusions for vape advertising. Under current legislation, there are already strict restrictions for vape advertising. We believe that the promotion of vaping to quit smoking is best led by the appropriate public health authorities, because they can provide tailored advice to the individual with the necessary behavioural support.
In response to the comments of the noble Baroness, Lady Fox, the Bill already includes defences for the limited circumstances in which advertising would be appropriate. As I outlined on the first day of Report, following my prior assurances on public health campaigns, we are introducing a specific defence which will strengthen this capability by allowing businesses, such as pharmacies and GPs—something that noble Lords rightly drew my attention to—to advertise non-branded vapes, if it is part of a campaign agreed with the public authority for public health purposes. We are not considering further exemptions due to the risk of loopholes, the potential for poorly enforced entry rules, and the fact that evidence has shown that comprehensive bans on tobacco advertising have reduced consumption, but partial bans, as I mentioned before, have had no significant effect.
On Amendment 152, in the name of the noble Lord, Lord Udny-Lister, the language of “has reason to suspect” is standard practice and already included in the existing Tobacco Advertising and Promotion Act 2002. This wording is specifically designed to avoid loopholes and to ensure that those involved in the design of advertisements cannot evade responsibility by claiming ignorance where there are clear grounds for suspicion. I say again, this is standard legal practice.
Finally, on Amendment 153, in the name of the noble Lord, Lord Udny-Lister, it is important that we recognise and respect the established criminal law system within each nation of the UK. As noble Lords will know, Scotland has a separate criminal justice system, and 12 months is the maximum penalty on summary conviction for this type of offence and is fixed in line with its criminal justice system. For the reasons that I have set out, I hope that the noble Lord, Lord Udny-Lister, will withdraw his amendment.

Lord Udny-Lister
I thank the Minister for her explanations and I beg leave to withdraw the amendment.

Earl Howe
My Lords, in moving Amendment 192A I will speak also to Amendment 194A standing in my name. In Committee, I raised a question relating to Clause 136, which I make no apology for raising with the Minister again. Under the Health Act 2006, Ministers have a regulation-making power to exempt performers and performances from the smoking ban, where doing so is justified by the artistic integrity of the performance. That provision in effect creates a presumption of legality that empowers producers, directors and performers to make a reasoned judgment about whether smoking is intrinsic to the artistic content of the work.
I contend that Clause 136 turns that structure on its head. Instead of a power to permit smoking for artistic reasons, it substitutes a power only to create a defence to the criminal offence in Section 7(2) of the 2006 Act. That offence is clear. It says:
“A person who smokes in a smoke-free place commits an offence”.
In other words, under the current law, you do not commit an offence unless and until you are convicted of it, whereas, under the exercise of the power in the Bill, you have committed an offence unless you can prove in court that you have not. Those, it seems to me, are two very different things. While the Government maintain they are merely rephrasing the current law to create the same legal effect, I have not been persuaded by their explanation. The burden of proof has clearly been reversed.
Let us not forget that we are talking about theatres. Many of them are small and many of them are already operating on narrow margins. Some are fringe venues that are not organisations with legal departments on retainer. Yet, as the Bill stands, a theatre director who permits an actor to smoke on stage is thereby immediately in legal and financial jeopardy, because he has rendered himself liable to arrest for an offence from which he can be absolved only by arguing his artistic case before a judge. That cannot be right. It cannot be right to oblige every director of a Noel Coward play to commission legal advice to protect himself in the event of his subsequent arrest. If Clause 136 remains as it is, I hope the Minister will tell me that its provisions will be the subject of guidance to the enforcement authorities, because that at the very least is what is required.

Baroness Fox of Buckley
My Lords, I thank the noble Earl, Lord Howe, for introducing those amendments so well and explaining some of the concerns. I am particularly pleased that he brought back the point about artistic freedom because it was very well made.
I will talk more broadly about the amendments in this group, which sum up the dangers of mission creep inherent in the Bill and highlight the pitfalls in allowing the Secretary of State to have such leeway, away from democratic scrutiny, to move the goalposts. Granting Ministers the power to extend smoke-free areas, including outdoors, to include vaping and heated-tobacco use, should not just be nodded through. It would mean the use of secondary legislation to allow the banning of, for example, smoking or vaping outside in the beer garden of a pub and the ring-fencing of whole swathes of outdoor uncovered spaces, such as outside health and social care facilities or education settings.
It is worth remembering that this would mean that for front-line workers, from teachers to care workers, never mind patients or residents, it could be illegal to go and have a vape outside their workplace. Is that reasonable? Is that proportionate? It is one thing for the workplace to designate that they should not, but for the law to intervene is more dangerous. This again, in effect, conflates smoking with vaping, undermining the perception that vaping is relatively safer, as I have endlessly, boringly, repeated.
I want to say something about smokers because, in this relentless bid to banish smoking, there is a danger that we end up demonising smokers—millions of our citizens who can be punished for indulging in a risky but legal habit—and saying that we do not want to see them anywhere in the public sphere. I do not know that this is the kind of society that the Government have in mind. Even Cancer Research UK warns that
“it will be important to consider how to avoid stigma or accidentally risk pushing people into smoking in their homes, which would increase second-hand smoke exposure to those living with them”.
There again are those unintended consequences.
Part of the justification for many of these outdoor bans is the notion of modelling and normalisation theories that are so popular in academia, which say that we need to protect children so that they never see adults smoking or vaping and therefore do not copy them and it is never normalised. I want us to think about what that would mean if that was why we could never have adults vaping outside where children might see them. If we are saying that children might copy adults who vape or smoke, is that not a green light for the state to start seizing children from their parents and leading public health home invasions to rescue children from their vaping parents? I am frightened to say that because it might give the Minister some ideas.
The amendments in this group that I have put my name to are again largely those in the name of the noble Lord, Lord Udny-Lister, because he tabled some brilliant amendments. They seem to me to be entirely proportionate and sensible, seeking to keep the Bill on track and focused on its stated aims instead of being a vehicle for outlandish overreach that is not evidence-based. The arguments in favour of restricting vaping and smoking outside venues seem to hinge on a prohibitionist personal distaste for the habit rather than evidence-based policy.
That is why the issue around passive vaping and the lack of evidence in relation to it is worth highlighting. Cancer Research UK supports the Bill but keeps putting out warnings in its briefings that you must be careful not to go too far. It says:
“Further research is needed to understand the health effects of vaping, however the current evidence does not suggest that breathing in second hand vapour is harmful. Given that evidence indicates that vaping is far less harmful than smoking, it’s likely that second-hand vapour would be less harmful than second-hand smoke”.
Meanwhile, Dr Sarah Jackson, principal research fellow at UCL’s tobacco and alcohol research group, explains:
“Second-hand exposure also differs: smoke comes both from the burning tip of the cigarette and exhaled smoke, whereas e-cigarettes release aerosol only when exhaled, resulting in far lower bystander exposure. Research led by UCL found that people exposed to second-hand vapour absorb around 84% less nicotine than those exposed to second-hand smoke. While not zero, exposure from vaping is far lower than from smoking, and levels of other toxicants are likely to be lower still”.
They are basically saying, “Hold on, keep a sense of proportion”, and that is all that we are talking about here.
I hope that the Government will seek out such voices in their consultation on smoke-free, heated tobacco-free and vape-free places in England, which was announced on the first day of Recess on Friday 13 February. Of course, these free places will be anything but free, as they will deny individuals personal freedoms and impinge on the freedoms of a great many private and public venues.
I urge the Minister and her department to widely and loudly advertise that consultation so that a diverse group of respondents can be encouraged to feed in beyond the usual suspects, NGOs and lobbyists. I especially hope she will encourage the hospitality industry and individual venues to respond because, as we have already heard, the hospitality industry is under the cosh.
The British Institute of Innkeeping has warned that 62% of its members fear that these kinds of bans will negatively impact their trade and 20% believe it would lead to the closure of their pubs. Sometimes when we discuss issues in the Bill, we view all aspects of society only through the prism of public health. It can be a rather joyless, arid and sanitised version of “The Good Life”, in my opinion. For those unfamiliar with the world of pubs, pub gardens, nightclubs, or eating or music venues, overregulation will kill them off; it will kill off the atmosphere, never mind kill them off financially.
The truth is that if one looks at the research, 49% of regular pub-goers are smokers—shock horror—even though smokers account for less than 15% of the UK population. More and more, of course, are vapers. That is not a crime nor a problem. Funnily enough, a lot of people who go to pubs also like to have a drink. Yet, bizarrely, they are in trouble for that too. Many in hospitality worry that the Bill will be used as a blueprint for alcohol, as well as anything else. Indeed, the Department of Health is considering preventing under-18s from purchasing no-alcohol or alcohol-free drinks in pubs, because they say it would encourage alcohol uptake in the future. Then there is a discussion about adding health warnings and imagery and plain packaging to alcohol bottles.
It is no wonder that all those different hospitality organisations that the noble Lord, Lord Sharpe, quoted are saying that they are worried about the impact of the Bill and its provisions on trade, customers’ behaviour and operating costs. To be honest, it is no wonder that many publicans have banned Labour MPs from their locals, if one considers everything that has been added on.
Presently, hospitality venues put up their own restrictions. In other words, they ban people they do not want; they have rules. That is because they deal with their clientele with absolute common sense. But there is a fear that such proportionate self-regulation by the sensible people who run the hospitality industry in this country will be trampled on by the Bill.
Finally, sadly, trusting small SMEs in hospitality to act responsibly is not a feature of Amendment 199 in the names of the noble Baronesses, Lady Northover and Lady Walmsley. It seems apt to note, in my final speech on this Bill, how shocked I am—shocked, I tell you—that the Liberal Democrat Benches are neither liberal nor democratic on this issue. Through Amendment 199, they want to inveigle local councils into compliance by using this law to issue future pavement licences only as smoke-free. So much for localism, encouraging a thriving high street or cafe society, or supporting local autonomy. It is a step too far; I think a few things are, but that really is the limit. I hope the Minister can reassure me that the Government are not as illiberal as the Liberal Democrats. I will not necessarily hold my breath.

Lord Udny-Lister
My Lords, it is really hard to follow the noble Baroness, Lady Fox, when she gives a speech like that. Amendments 193, 194, 197 and 198 hope to address the powers to designate vape-free and heated tobacco-free places. The argument, really, is that it is all a bit over the top. There is limited evidence of harm from passive vaping compared with that of inhaling second-hand smoke. It is my fear that, as currently drafted, the Bill could inadvertently force ex-smokers to have relapses if they are using alternatives alongside smokers. That is what is going to happen. They are all going to be pushed into the same area, and that, I suggest, is the worst of all outcomes.
I further push the point that age-gated venues should be able to retain the discretion that they already have. Our hospitality and pub sectors need these safeguards.
Of course I agree with everybody that we must protect children but, in doing so, we must not inadvertently drive adults back to cigarettes and destroy our pubs in the process. That, I am afraid, is exactly what we run the risk of doing.

Lord Sharpe of Epsom
My Lords, I shall be super-brief, because I spoke broadly on my Amendment 196 in the previous group when I made the case—it is not hyperbole—that the hospitality sector faces an existential issue. I agree with all my noble friend Lord Udny-Lister’s words on this.
My Amendment 196 is extremely straightforward: it insists on a consultation if any regulations are made under Clauses 135 to 138 in relation to designating a place smoke-free or vape-free. Please consider the interests of the hospitality sector, which, as I highlighted in the previous group, is responsible for so much activity and employment in our economy.
I just finish by saying that I am shocked beyond compare that the noble Baroness, Lady Fox—she and I have been in this House for the same time—has only just noticed that the Liberals are illiberal.

Baroness Walmsley
My Lords, despite the comments of the previous two speakers, I will speak to Amendment 199, the purpose of which is simple: to make every future and renewed pavement licence issued by local authorities smoke-free.
Your Lordships will recall that pavement licences first appeared during the pandemic, when indoor hospitality was restricted. They gave cafés, pubs and restaurants a lifeline. It seemed obvious that these spaces should follow the same rules as indoors: no smoking. The LGA supported this, saying that
“it sets a level playing field for hospitality venues across the country and has a public health benefit of protecting people from unwanted second-hand smoke”.
It welcomed this national policy because it stopped the stupid situation of allowing people to smoke in a pub pavement area on one side of the road but not on the other if a local authority boundary ran down the middle of the road and they had different policies. Since then, pavement licences have become a permanent fixture. However, after some lobbying from some parts of the hospitality industry, the requirement for smoke-free was removed without proper consultation of health authorities.
In 2021, this House supported an amendment from the noble Lord, Lord Faulkner of Worcester, noting the missed opportunity to make all licences smoke-free. Amendment 199 seeks to honour that vote and ensure that this health-protecting measure is applied consistently.
There is currently a requirement for some seating to be smoke-free, but the distinction means very little when you talk about a very small bit of pavement. More than 10 councils have made smoke-free a condition of obtaining a pavement licence, including Liverpool, Manchester, Newcastle, Northumberland County Council and Durham—not outstandingly liberal authorities, as far as I can tell. Feedback shows that customers and businesses welcome the change. In Liverpool, a survey of premises found that 74% of those asked expressed support for the scheme, including many smokers. Councils also aim to reduce cigarette litter with this initiative, which would make outdoor seating areas cleaner, more welcoming environments.
Second-hand smoke is harmful at any level. It worsens asthma and other respiratory conditions, and contributes to heart disease, stroke and lung cancer. Smoke-free spaces are also popular with the public. Polling from ASH shows that 59% of people support banning smoking in outdoor areas of pubs, cafés and restaurants; indeed, 40% said that they would be more likely to visit these venues if smoking were banned outside. That is more than double the number of people who say that they would go less often, debunking the idea that smoke-free means customer-free. Making outdoor areas smoke-free is not only sensible but what the public want.
I regret that this issue is not covered by the recent consultation on smoke-free places. It is a shame that the Government felt that they were not able to include hospitality in that consultation at all and that they fell into this false narrative that smoke-free is somehow an economic threat to hospitality.
Less than 12% of the population smoke, so the financial viability of the hospitality industry is clearly not dependent on the continued consumption of tobacco, including outdoors. Indoor smoke-free legislation was a far more drastic intervention, and we heard many of these arguments from those opposed then. However, a survey in 2012 of nearly 5,000 pub customers reported that more than one in five visited the pub more often than before smoke-free legislation. I do hope that the Minister will, in future, consider looking at the pilots for smoke-free pavement licences to assess the economic relationship between the hospitality sector and smoking. As prevalence continues to fall, we must be at a tipping point soon, where these spaces will naturally become smoke-free.
This brings me to Amendment 196, tabled by the noble Lord, Lord Sharpe of Epsom. I think we may disagree on the potential impact any restrictions will have on hospitality, but in any case, the Government would consult on any use of smoke-free powers as they are doing currently.
Moving on, I welcome Amendment 194A from the noble Lord, Lord Kamall, and the noble Earl, Lord Howe. There is no doubt that the public are keen to see more places where smoking and vaping are prohibited. However, this policy must be pursued not merely to cater to the things that people dislike, but also to ensure that it is addressing matters that are harmful to the public. Clearly, reducing children’s exposure to second-hand smoke passes that test. While the evidence of exposure to second-hand vapour remains unclear, I think we can agree that reducing any possible risks around children must be prioritised, following careful consultation.
In that respect, I do not support Amendments 194 and 195 from the noble Lord, Lord Udny-Lister, which would remove these powers altogether. However, there is a challenge in all of this. Given the high level of public misunderstanding about the difference in harms between vaping and smoking, as the noble Baroness, Lady Fox of Buckley, has said—and she is quite right —how do we ensure that in creating vape-free places we do not exacerbate those misconceptions? I talked to a young man the other day who asked me, “What are you doing in the House of Lords?” I explained about this Bill, and he said, “Oh, all my friends vape”. He said, “I think it is just as harmful as smoking, isn’t it?” QED. Of course it is not.
I welcome the commitment in the published consultation to treat vaping differently from smoking where it is providing support to smokers to quit. I am on the same side as the noble Baroness, Lady Fox, on that score. Will the Minister say more about how this policy will be communicated to improve public understanding that vaping is less harmful than smoking? How will any exemptions to indoor vaping regulations be used to best effect to encourage more smokers to see vaping as quitting aids?
It is disappointing to see only council-run playgrounds included in the ban on smoking in playgrounds. Why should children playing in settings not run by councils not be similarly protected? There are also other places, such as transport hubs, where the public and workers are regularly exposed to other people’s smoke, so are the Government planning to commit to look at these too?
Amendment 192A from the noble Earl, Lord Howe, is very interesting, but we do not think actors should have to smoke at work. I think it was pointed out in Committee that there are alternative products that can depict smoking for artistic purposes; in particular, I believe that the National Theatre has such a device. If it is good enough for that theatre, it is good enough for me. Moreover, Wales does not have this exemption in place, and it has not harmed Welsh theatres.
We do not think that Amendment 193 is appropriate either: most venues are vape- free anyway, and the law is just really catching up.
On Amendments 197 and 198, I do not think that heated tobacco should have special exemptions at all. Only 1% of the population use it and it is not recommended by NICE for cessation. However, I do have a couple of questions for the Minister about heated tobacco devices, because I have had a letter expressing some concern that the law is not terribly clear. The advertising offence in the Bill applies to any advert,
“whose purpose or effect is to promote … a tobacco product”.
So can the Minister confirm that heated tobacco devices—not just sticks—will be caught under this definition, as advertisement of the device might constitute promotion of the tobacco product?
I see that in Clause 132 the Government explicitly take the power to extend provisions in Part 6 to tobacco- related devices. I understand that this is to future-proof the advertising restrictions against any innovation in this space, as we know the tobacco industry is likely to use any loopholes. I ask the Minister: why are heated tobacco devices explicitly included in Clause 132? Is it because of the difficulties they have had recently with two big supermarkets advertising heated tobacco products? Is it just the devices they are advertising, or are they simply breaking the law about advertising the tobacco sticks themselves? A little clarification would be most welcome if the Minister could provide it, please.

Baroness Merron
My Lords, I am grateful to noble Lords for their contributions on this last group of amendments. It may be helpful if I remind your Lordships’ House that, on 13 February, the Government published their consultation on free-from places. We are consulting on making outdoor public places, including children’s playgrounds, hospitals and schools, smoke-free and heated tobacco-free. Additionally, we are consulting on making outside playgrounds and schools vape-free.
With regard to indoor spaces that are currently smoke-free, we are consulting on also making these heated tobacco-free and vape-free. I want to emphasise—and I hear different opinions on this within your Lordships’ House—that the consultation does not consider extending these proposals to outdoor hospitality. I hope that this addresses the concerns raised under Amendments 194 and 197, tabled by the noble Lord, Lord Udny-Lister, as well as Amendment 196 from the noble Lord, Lord Sharpe.
With regard to Amendment 193 from the noble Lord, Lord Udny-Lister, the vast majority of people—around 90% of those over 16—do not currently vape. Just because someone is present in an over-18 setting does not mean that they are content to be exposed to second-hand harms. This would be of particular concern to those who are medically vulnerable, whose conditions may not always be visible.
Additionally, under the proposals put forward in the consultation, those who wish to vape would still be able to do so in outdoor hospitality settings. I should say that we have been pleased to meet various stakeholders, including UKHospitality and the British Beer and Pub Association, and we have welcomed their input.
Furthermore, a number of establishments, as I am sure we are all aware, have already introduced their own policies restricting vaping indoors. These proposals provide consistency and clarity for the public and businesses, and that is crucial if we are thinking about legislation.
I turn to the evidence. Amendments 195 and 198 in the name of the noble Lord, Lord Udny-Lister, question the need for the vape-free places and heated tobacco-free places clauses. I also refer to Amendment 194A in the name of the noble Lord, Lord Kamall.
We have already published a draft impact assessment alongside the consultation on free-from places. To the points made by the noble Earl, Lord Howe, this sets out the evidence base for the proposed policies. I encourage noble Lords to review the document, which is thorough, if they have not had the chance to do so already. I can say that we will reassess the evidence after the consultation is closed, and we will consider any additional evidence identified before deciding on final policy positions and publishing a final stage impact assessment alongside regulations.

Earl Howe
My Lords, I thank the Minister for her response and all noble Lords for their contributions to this debate. I welcome what the Minister had to say on my Amendment 192A. It seems that the key must be for clear guidance to be issued to enforcement authorities to ensure that the heavy hand of the law is not laid inappropriately on those in our entertainment industry. From what the Minister said, I am at least reasonably confident that that will not be a consequence.
I welcome the fact that the Government recognise the importance of acting on the basis of evidence. Where powers exist to designate spaces as vape-free, it is right that they are exercised proportionately and on the strength of clear and published evidence of risk. I was glad to hear the Minister’s response to the amendments in the names of my noble friends Lord Sharp and Lord Udny-Lister, especially in relation to hospitality settings.
I also hope that as the Government consider how these powers may apply more widely, there will be full and proper consultation with those sectors potentially affected. Once again, I think in particular of theatres and performance venues where there may be specific artistic or practical considerations. It is important that such institutions are consulted appropriately and that we do not create unnecessary burdens or unintended consequences for them without good reason.
As we conclude this Report stage, I express my appreciation to the Minister and her officials for their willingness throughout the passage of the Bill to engage with us and other noble Lords on its provisions, and for the changes and undertakings that the Minister has been prepared to make in response to concerns put forward at various stages. The Bill is a better Bill as a result. With that, I beg leave to withdraw Amendment 192A.
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