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The Minister of State, Department for Work and Pensions (Lab)
My Lords, these amendments, debated in the last session, concern trustees’ duties and protections, the design of the savers’ interest test, the risk of regulatory herding and the proportionality of the penalty regime.
I start with the operation of the savers’ interest test and exemptions for many future asset allocation requirements. Amendment 140, from the noble Baroness, Lady McIntosh, would remove the provision that an exemption, once granted under the savers’ interest test, applies only for a period specified by the authority. In practice, this would allow an exemption to become open-ended. Amendment 141 would prevent schemes from being required to change their asset allocation while an application or appeal under the savers’ interest test is pending and it would secure the ability to apply for an exemption for up to three consecutive years.
We need fair and transparent procedures when exemptions are granted or withdrawn. But the Government’s intention is that exemptions should be capable of adapting to changing circumstances rather than becoming de facto permanent exclusions. Market conditions, whether in terms of fees or the availability of suitable opportunities, can and do change. A permanent exemption, as Amendment 140 would allow, could end up entrenching a competitive advantage for particular providers long after the original justification had fallen away.
On Amendment 141, many of the procedural safeguards that the noble Baroness seeks are already enabled by the Bill. New Section 28C allows regulations to set time limits for decisions on savers’ interest applications, to specify the period an approval lasts, to set rules around withdrawals and to require advance notice to be given. Those are the right vehicles for detailed processes to be determined—by regulators and in consultation with industry. The powers do not cap the number of times that an exemption can be renewed, so I assure the noble Baroness that multiyear relief will already be possible where justified.
Turning to trustees’ duties, Amendments 146 and 147, from the noble Baroness, Lady Bowles, address how these new powers sit alongside fiduciary responsibilities. Amendment 146 would say expressly that nothing in this chapter overrides or diminishes trustees’ duty to act in the best financial interests of members. I entirely agree about the importance of that duty. But, as I have said, the Government would not be proposing these powers if there were not strong evidence that savers’ interests lie in greater investment diversification than we see today in the market.
In the last session, the noble Lord, Lord Sharkey, challenged me on the strength of the saver benefits, referring to analysis by the Government Actuary’s Department, which, in illustrative modelling for DWP, found a 2% uplift in a typical saver’s pension pot from a hypothetical private markets allocation. That analysis is just one of various reports that show the benefits of diversification and the potential for higher risk-adjusted returns from a more diversified portfolio. Some of that evidence is referenced in the DWP paper to which the noble Lord referred. As another example, a British Business Bank report identified a potential uplift of 7% to 12% from a 5% allocation to venture capital.
There is a fair degree of consensus around this in the pensions industry. Indeed, the Mansion House Accord explicitly cites the potential for higher risk-adjusted returns as its core justification. The fact is that we are an international outlier. Meanwhile, Australian and Canadian pension funds are investing in the UK, owning airports, roads and telecom companies, making the most of the opportunities available to invest in this country while seeking good returns for their savers.
When it comes to the reserve asset allocation power, as noble Lords know, before it can be exercised, the Government must publish a report on the likely impact on savers. Where asset allocation requirements are in place, the savers’ interest test allows a scheme to seek an exemption if it can show that compliance would cause material financial detriment to members. Crucially, nothing in the Bill disapplies trustees’ existing duties of loyalty, prudence and acting in members’ best interests. These continue to apply.
Our concern with Amendment 146 is that it could cast doubt on the binding nature of any requirements introduced under these powers by implying that trustees can simply disregard them wherever they assert that they are acting in members’ interests. The right place to consider scheme-specific departures is the savers’ interest test, which is overseen by the regulator.
We do not agree with Amendment 147 for similar reasons. It seeks to create a broad statutory safe harbour from penalties or consequences for trustees who fail to meet asset allocation requirements where they believe that they are acting in members’ best interests. The Bill already recognises that there will be circumstances where exemptions are justified and provides a structured route to secure them. A blanket safe harbour would risk undermining that framework.
Amendment 148, which is also from the noble Baroness, Lady Bowles, would place a new statutory duty on trustees to have regard to systemic risks, including economic resilience and climate change. I very much agree with the noble Baroness that such risks can materially affect long-term pension outcomes, and trustees should take them seriously. Our concern is that a new open-ended duty, using terms such as “systemic risk” and “economic resilience” without detailed definition, risks increasing legal uncertainty and costs for trustees without clear benefit. Our preferred approach is to work with the sector on strength and guidance for trust-based private pensions, clarifying how trustees can take account of systemic and sustainability risks within their existing duties.
The noble Lord, Lord Sharkey, pressed me last Monday on the timings of this work. I can confirm that the work is already under way and that an initial round table, with representatives from across the pensions sector and led by the Pensions Minister, took place yesterday. The Pensions Minister has confirmed that he will be convening a technical working group to take this work forward and that there will be a full consultation on the draft guidance later in the spring.
The noble Lord, Lord Sharkey, also asked whether that guidance would clarify the application of the reserve power. The guidance is not conceived as part of our implementation of these reserve powers, which, as I take every opportunity to remind the Committee, may well never be exercised. Rather, its purpose is to address inconsistent interpretations of investment duties across the trusteeship landscape and support everyday investment decision-making. As noble Lords may well be aware, there has been an active area of discussion within legal and financial circles for many years. The recent work of the Financial Markets Law Committee has played an important role in shaping the debate on the extent to which factors such as climate change, quality of life in retirement and sustainability should be considered in investment decisions. Building on that, our forthcoming statutory guidance is intended to provide clear and practical support to trustees on how these factors should be taken into account, ensuring confidence and consistency.
Amendment 142 from the noble Lord, Lord Vaux of Harrowden, deals with a concern about what happens if qualifying assets were to perform poorly, an issue also raised by the noble Baroness, Lady Stedman-Scott, last week. This amendment would require the regulator to indemnify schemes against costs or liabilities if members’ returns are worse than they might have been without any mandated allocation. I recognise the question, but I say again that the Government would not be proposing these powers if we did not think change from the status quo was in savers’ interests. These powers would only ever be used following a statutory impact report and with the savers’ interest test in place.
As I have said previously, trustees continue to be responsible for investing in their savers’ interests. That means savers would continue in all circumstances to be protected by the core fiduciary duties of trustees to act with loyalty, honesty and good faith to savers, and trustees would continue to be subject to a duty to invest in savers’ best interests, in line with the law. We expect that duty would certainly apply to the selection of individual investments in a portfolio; to the balance of different asset classes in a portfolio, including the balance between private asset classes; and to any decision to apply for an exemption under the savers’ interest test. If a provider felt the asset allocation requirement was inappropriate for their circumstances, we would expect their existing duties to guide them to submit an application for exemption to protect their savers’ interests.
There are also, I must say, some significant drawbacks with this amendment, which is not dissimilar to Amendment 167—we are going to cover that in the next grouping, so I apologise if I end up being a little bit repetitive then. An indemnity of this kind would in practice mean that taxpayers and levy-paying firms would underwrite individual schemes’ investment decisions. That would create serious moral hazard and encourage excessive risk-taking, on the basis that any losses could be socialised while any gains would accrue to the scheme. It would also be very hard to operate in practice. Identifying the portion of any loss attributable specifically to the qualifying assets, as distinct from the wider portfolio or market factors, would be highly contentious.
Amendment 150 from the noble Baroness, Lady Bowles, seeks to ensure that the Secretary of State avoids mandating or promoting investment in ways that create herding and to emphasise diversification in guidance. I entirely agree that we must avoid perverse herding effects. At present, DC schemes’ exposure to private markets is relatively low. As that changes, the breadth of potential qualifying assets, infrastructure, property, private equity, venture capital, private credit and others, together with the requirement for a prior report to Parliament, should help to mitigate herding. But while we will need to be alert to this, we do not believe an additional statutory duty is needed. Indeed, schemes will continue to be subject to existing rules and regulations in this area, such as the Occupational Pension Schemes (Investment) Regulations 2005, which require the assets of trust-based schemes to be
“properly diversified in such a way as to avoid excessive reliance on any particular asset”.
Amendment 149, also from the noble Baroness, Lady Bowles, would ensure that listed investment companies and trusts can be treated as qualifying assets on the same footing as other collective vehicles. We have had many an opportunity earlier in Committee to discuss in detail the matters relating to investment companies, so I will not rehearse arguments made previously. But, as I said last week, the design of this reserve power is deliberately aligned with the commitments made by industry under the Mansion House Accord. I have circulated to noble Lords links to the relevant Q&amp;A materials, which I mentioned last Monday in Committee, and which can be found on the websites of Pensions UK, the ABI and the City of London.
The noble Baroness has asked periodically who is responsible for the approach taken to funds. I cannot speak to individual decision processes; what I can do is to echo what I said last week. The signatories self-evidently supported the scope that was eventually drawn, but so did the Government—we have been quite clear about that. Based on my knowledge of the conversations in which the Government were involved, I can also say that government support for this position was not in any way the result of pressure on the Government from signatories or the representative bodies, so the idea that this is some sort of anti-competitive move by the pensions industry is completely misconceived. Instead, it simply follows the logic—

Baroness Bowles of Berkhamsted
I do not think I was suggesting that it was an anti-competitive move by the pensions industry, but there are segments in it that are advantaged by it. The other concern is that the meetings that took place prior to the signing of the Mansion House agreement were very particular to certain types of organisation; I have yet to know of any that really had interests in listed investment companies or of any of them that were invited. Perhaps the Minister does not know because this is not her field, but I have to say, I am very concerned that this has been a secretive consultation, not a public consultation, among a selection rather than among the many.

Baroness Sherlock
My Lords, I am not going to say any more than I have now. The noble Baroness has made a series of complaints about cartels, secrecy and lack of integrity—all kinds of things—none of which are merited. I simply felt that I needed to put something on the record to counter that, and I do not have anything to add. We have made it clear that these were iterative discussions with the industry, looking at what was going to happen specifically in relation to the accord, and I have made the Government’s view on that clear.
On enforcement, Amendment 145, to which the noble Baroness, Lady Stedman-Scott, has added her name, probes whether the maximum penalty of £100,000 per employer in new Section 28I is proportionate. We have worked closely with the regulators and benchmarked against comparable penalty regimes. The intention is to set a maximum that is meaningful as a deterrent to wilful or repeated non-compliance but is not routinely applied. I assure the noble Baroness that it is a cap, not a fixed sum, so the regulators will take account of the facts in each case; in practice, the potential loss of qualifying scheme status for auto-enrolment is likely to be a far more significant consequence than any fine.
We are keen to work with schemes, trustees and providers to ensure that any future use of the reserve asset allocation powers, were that to come to pass, is carefully targeted, evidence-based and consistent with trustees’ duties. We believe that the Bill provides the right framework, including the savers’ interest test, the requirement for a prior report and a proportionate enforcement regime. In the light of all that, I hope that noble Lords can withdraw or not press their amendments.

Baroness McIntosh of Pickering
My Lords, I am grateful to the Minister for summing up, albeit that there has been a delay of some two working days. I thank everyone who has spoken. I offer a particular thank you to the noble Baronesses, Lady Altmann and Lady Bowles, for lending their support to Amendments 140 and 141.
I note that, in summing up, the Minister said—it was in relation to the amendment in the name of the noble Lord, Lord Vaux, I think—that statutory guidance will be issued. I make a plea: could that be made available before Report, or certainly before the Bill receives Royal Assent, to enable trustees to have sufficient time to prepare in this regard? I do not know whether we have a date for that.
In relation to Amendments 140 and 141, I could not have put it better than my noble friend Lady Stedman-Scott did in summing up when she said:
“They make the framework that the Bill creates more robust, transparent and defensible ”.—[ Official Report , 26/1/26; col. GC 287.]
Therefore, I am grateful for this opportunity to debate these two amendments, as well as this group of amendments per se, but, for the moment, I beg leave to withdraw the amendment.

Baroness Kramer
My Lords, my noble friend Lord Sharkey sends his apologies; he is at a funeral and will read Hansard with great attention. I thank the noble Lord, Lord Vaux, for supporting me on Amendment 167. I think it is the first time in 15 years that I have degrouped an amendment to stand by itself, but I can see no other way to ensure a clear answer from the Government: will they put their money where their mouth is?
The Committee has discussed qualified assets and, while I do not intend to repeat the discussion, I hope that everyone understands how high risk a portfolio of such assets is. The Financial Services Regulation Committee, in January, titled its look at the private equity markets as Private M arkets: Unknown U nknowns . Some 75% of firms invested in by venture capital fail. Complex infrastructure is both high risk and illiquid; we can think HS2, the Elizabeth Line—four years delayed and £4 billion over budget—and Hinkley Point, which seems to run out of money time after time. If someone with a substantial pension wants to invest in such assets, that is fine with me, but the Mansion House Compact—or accord, I do not care which terminology is used—covers only auto-enrolment default fund pension schemes. These are vehicles for those with the narrowest shoulders, with low incomes, small pensions and little financial knowledge. The downside risk for them means poverty.
The Government have assured us, and those pension savers with the narrowest shoulders, that under the Mansion House Compact, and by putting 10% of their pensions into qualified assets, they will be winners —to quote the Minister on the first day in Committee:
“with an average earner potentially gaining up to £29,000 more by retirement ”.—[ Official Report , 12/1/26; col. GC 205.]
No warning of the downside was mentioned and clearly, to the Minister, the downside does not seriously exist. I challenge that. I am always very wary of promises of low-risk, high-return investments.
The Government have argued that the Mansion House Compact, combined with the provisions in this Bill, brings great benefits because risk can in effect be eliminated by the structures that have been introduced and the use of large providers. I want to challenge some of those shibboleths. Large providers have explained to me that they can enhance pensions and use qualified assets safely through lifestyle investing, where more is invested into high-risk assets early in the life of the pension, switching later to low-risk investments. If I lose £100 in the first year that I save in a pension, the loss is compounded through the life of the pension and I will have thousands less to get me through retirement. If I lose £100 the day before my pension matures, I lose £100. Early losses are never made up by later gains because they in no way enhance the performance of other assets in the portfolio. If you lose on A, there is no sudden guarantee that you will gain on B. Lifestyle investment is a marketing tool to sell schemes to the financially anxious.
The Government and the Minister argue that the risks in qualified assets can be mitigated away through diversification. For a fund fully invested in good-quality assets, such as the FTSE 100 or the S&amp;P 500, I see the argument for diversification to manage risk, but diversification loses its effectiveness in high-risk portfolios, as everyone should have learned from the collateralised debt obligation scandal that triggered the financial crisis in 2008. Let me illustrate with an extreme example. I go to the casino, maybe several casinos. I play the slot machine, roulette and blackjack. I am beautifully diversified. But we all know that I will still lose my money.
The Government’s case that pensioners with the narrowest shoulders should be 10% invested in qualified assets really depends on assumptions that it makes about asset allocation. The argument is that the pension companies involved would employ the best experts to pick winners among those qualified assets. Some experts are better than others, though I note that they all will find statistics and present them to show that they have the Midas touch.
I note the analysis of the Government Actuary’s Department, which shows that over time and on average—that is a key word—virtually every model portfolio tested delivers similar results. But there is a catch, as the noble Lord, Lord Sharkey, pointed out last week—the GAD’s conclusion underscored its uncertainty. It said that
“there is considerable uncertainty, particularly with the assumptions for projected future investment returns”.
The noble Lord, Lord Sharkey, also quoted from the Institute and Faculty of Actuaries, which made the point even more forcefully. I could not work out what the mean looked like when I looked at that work done by the government department. Obviously, the mean really matters because an average can be made up of a few big winners and a lot of small losers. It is the losers in the high stakes game of qualified assets that worry me.
I am not attempting to stop the Mansion House Compact and the Government’s plan to put 10% of the assets of auto-enrolment default funds into qualified assets even though they are unlisted, opaque, high-risk and illiquid. My amendment would simply require the Government to provide a safety net for those who are in no position to live with the downside in these investments.
The noble Lord, Lord Davies of Brixton, last week said that
“the inevitable corollary of mandation”,
which is where he was focused,
“is responsibility for the outcome ”.—[ Official Report , 26/1/26; col. GC 284.]
But I regard the Mansion House Compact as very much a government-driven agreement designed by the industry to head off even more coercive action and so I think that the same principle applies: “responsibility for the outcome”.
My amendment is simple:
“Upon the individual becoming entitled to receive retirement benefits under the scheme, the trustees or managers must obtain an actuarial assessment of—
(a) the net investment return attributable to the qualifying assets held within the default arrangement over the period during which the individual’s rights were so invested, and
(b) the net investment return that would have been achieved over the same period had those assets instead been invested in a prescribed benchmark fund”.
In the amendment, benchmark fund
“means a diversified, low-cost equity index fund of a description specified in regulations”.
If the benchmark fund would have performed better, the Government make up the difference to the pensioner. The calculation, despite what the Minister said, is very simple, requires no new data and can be crafted straightforwardly. Pension schemes would just code it into their normal reporting.
If the Minister and the Government are right, and investment in qualified assets, as structured under the Mansion House Compact and in this Bill, benefits and does not harm pensioners in auto-enrolment default schemes—those people I described at the beginning with the narrowest shoulders and least able to take risk—it costs the Government absolutely nothing to sign up to this protection provision. If the Government believe their own words, accepting my amendment means taking no risk at all for the Government or taxpayer. My amendment only costs the Government money if they are wrong in the promises that they are making. The amendment would certainly give peace of mind to the poorest pensioners and strengthen their confidence to save and to invest.
We all want auto-enrolment to better serve low earners, but that requires shaping policy around the capacity of low earners to take risk. I ask the Government to put their money where their mouth is and provide the pension value protection described in my amendment. I beg to move.

Lord Vaux of Harrowden
My Lords, I apologise for not being able to be here last week for Amendment 142. I am grateful that the Minister responded to it regardless of that. I have added my name to Amendment 167. I will try to be very brief because the noble Baroness, Lady Kramer, has explained it with her usual clarity, and the amendment covers some of the same ground that we debated in the last group—although it attacks the problem from the other direction.

Lord Davies of Brixton
I possibly touched on this issue in the wrong group, but as the noble Baroness, Lady Kramer, has indicated, I raised, in essence, the same points in the previous debate.
I am in favour of mandation, but what worries me is that the Government do not seem to understand—and have never acknowledged—the consequences, which have been set out so clearly by the noble Baroness, Lady Kramer, and the noble Lord, Lord Vaux. There are consequences if the Government tell people how to organise their retirement income and if, having told them how to proceed to achieve a good income, it subsequently turns out that the Government are wrong. As I said last week, they will not necessarily be legal consequences, but political consequences and moral consequences.
I draw attention to the Financial Assistance Scheme, which we are going to be debating later this week. It was established because the Government had to acknowledge their failure to introduce the appropriate law and protect people, and they lost income. That is an exact precedent for where we are now. That Government had a responsibility to protect those people and failed to do so. After a vigorous campaign by those who had been affected, and the threat of losing a case at the European court, which was possibly more influential on the Government, they had to act. It is not wild speculation that the Government will end up having to meet these moral and political consequences; it has already happened. The Government have to face up to what they are proposing here.

Baroness Altmann
My Lords, I support this amendment in principle. I share the concerns just expressed by the noble Lord, Lord Davies, about the risk of mandating a substantial proportion of any pension fund to be invested in what is, in effect, the highest-risk end of the equity spectrum, which is meant in other circumstances—if you ask the Pensions Regulator and so on—to be the risky bit of investment.
The Government may need to think again about the consequences of potentially being so narrow—of course, in the Bill, we do not even have the exact definition of what the assets are going to be in terms of these unlisted opportunities—because the opportunity set for risky investments that can actually benefit the economy is a lot wider than seems to be indicated in the Bill. Surely the more diversified the portfolios, the better risk-adjusted returns members can expect. I hope that the Government will give the Committee a more precise understanding of their expectations for the types of assets and for the consequences of being automatically enrolled in a scheme that invests in private equity assets or other unlisted assets that end up failing completely—as has happened so frequently with that type of investment in the past.

Lord Fuller
My Lords, I will not repeat the long list of government missteps on a global, international stage from those politicians who have interfered with people’s retirements. Safe to say, it represents moral hazard.
There is a mismatch between the long-term investment needs of people who are saving for retirement half a generation ahead—in particular, the youngest members of our workforce—and the short-term political wants of those who might direct. Politics is transient. MPs come and go, but the hangover from bad decisions lasts a long time. The 1997 changes to dividend taxes have cast a long shadow that has deprived millions of a secure retirement. We should have learned that lesson but, no, we have not. Mandation risks repeating that mistake all over again and benighting a new generation of youngsters who are 30 or 40 years away from retirement. There is already generational unfairness in the system. Mandation will perpetuate it again. It should have no place in the Bill, yet here we are discussing it.
I align myself fully with the proposers of these amendments and hope that, even at this late stage, between Committee and Report, the Government will look at this matter once more. Mandation should not be part of the Bill because of that simple moral hazard. MPs and the Treasury love to tell people what to do, but they will not be around to pick up the pieces when, or if, it all goes wrong.

Baroness Stedman-Scott
My Lords, I shall speak briefly to Amendment 167, which was tabled and spoken to eloquently by the noble Baroness, Lady Kramer, and supported by many noble Lords. This amendment touches on a set of concerns that we raised at Second Reading and to which we will return in considerably more detail in our debate on the next group.
For the sake of brevity, at this stage, I will confine myself to the central point of principle. The issue here is not simply asset allocation but where risk is placed and who should take it when investment decisions are shaped by government direction, rather than trusty judgment. The mandation power introduced by the Bill is targeted narrowly at automatic enrolment default funds—the schemes that are relied on by those who are least likely to have made an active choice and are least able to respond if outcomes are adversely affected. That targeting matters. Mandation does not apply evenly across the pensions landscape. It does not touch defined benefit schemes, self-selected funds, SIPPs or bespoke arrangements but falls with notable precision on default savers—those who depend most heavily on the neutrality and integrity of the system to act on their behalf.
Amendment 167 raises a legitimate question about protection and accountability in that context. If default funds are required to follow mandated investment decisions and if those decisions underperform a simple, low-cost benchmark, should the consequences fall entirely on members who neither chose the strategy nor, in practice, have the capacity to respond to it? Of course, it may be said that members are free to move to another fund, but that response lacks behavioural realism. Automatic enrolment defaults exist precisely because many savers do not actively choose, do not regularly review and do not feel equipped to intervene in complex investment decisions. How can we put them in that position?
For a significant proportion of members, remaining in the default is not an expression of preference but a reflection of constraint, limited time, limited confidence and limited financial literacy. Behavioural realism tells us that these savers will not simply move in response to policy changes, however well signposted. To place the full downside risk of mandated investment decisions on that group is therefore not neutral; it is a deliberate allocation of risk to those least able to manage it. The noble Baroness’s amendment is therefore not an attempt to eliminate risk but to highlight the asymmetry that mandation introduces and the absence of any corresponding safeguard for those most exposed to its effects.
These issues around mandation, choice, fiduciary duty and the position of default savers run through the architecture of the Bill. We will return to them in much greater depth in the following group. For now, I simply underline that the concerns raised by Amendment 167 and all those who have spoken are not isolated. I look forward to the Minister’s response and hope that the Government will take note of the concern laid out to them today and do the right thing.

Baroness Sherlock
My Lords, I thank the noble Baroness, Lady Kramer, for explaining her amendment, which would in essence introduce a requirement for the Government to establish a framework for compensating savers in the event that they lose out financially because they were invested in assets that they would not have been were it not for the use of these powers. I am sorry to say that because we have just discussed a similar amendment from the noble Lord, Lord Vaux, in the previous group, some of my arguments may sound a little familiar, but I hope that the noble Baroness will bear with me.
First, as I have said, the Government would not be proposing these powers if there was not strong evidence that savers’ interests lie in greater investment diversification than we see in today’s market. That is the Government’s view. I mentioned in the last group that there is a range of evidence out there which goes to this point. I cited one example of it; there are others cited in the DWP paper to which the noble Lord, Lord Sharkey, referred. I pointed out that we are an international outlier in this matter, so that is the Government's view.
The reason we are doing this, once again, is that we believe that it is in the interests of savers to have a small, risk-adjusted diversification within the context of a portfolio; we believe that it is the best thing for savers. DC pension providers themselves have recognised that a small allocation to private markets can offer better risk-adjusted returns as part of a diversified portfolio. The noble Baroness has offered one view as to why people are not doing this. In our view, many providers have so far not done it not because it is necessarily in savers’ best interests not to do it but because of competitive pressure to keep fees low or because of a lack of scale, among other reasons.
Secondly, if the Government ever came to consider exercising these powers, they would first have to publish a report considering the impact of the proposed asset allocation requirements on savers. Crucially, that is an opportunity to confirm that bringing forward the requirements is in savers’ interests, based on the circumstances at that time. I say to the noble Lord, Lord Vaux, that there is also a report required after the powers are used and within five years. Thirdly, if the Government ever did implement the requirements, the legislation provides for a formal process under which providers could apply for an exemption based on evidence that meeting the requirements would cause savers “material financial detriment”.
Crucially, savers will continue in all circumstances to be protected by the core fiduciary duties of trustees. Specifically, trustees would continue to be subject to a duty to invest in savers’ best interests, in line with the law. This comes down to the fact that the Government are not mandating trustees to invest in any particular assets. Were these powers ever to come about, the trustee duty would apply, as I have said, to the selection of individual investments in a portfolio, to the balance of different asset classes in a portfolio, including the balance between private asset classes, and to any decision to apply for an exemption under the savers’ interest test. If a provider felt that the asset allocation requirement was not appropriate for their particular circumstances, we would expect the existing duties to guide them to submit an application under the savers’ interest tests.

Baroness Bowles of Berkhamsted
If this is such a good idea, why not just mandate it for all pension funds?

Baroness Sherlock
The Bill as a whole is trying to pursue scale and is trying to mirror what the Mansion House Accord did. I have been through that argument many times. We are seeking solely a reserve power to act as a backstop to an industry-led decision. The industry itself has decided to go in this direction. It is a simply a reserve power, and the reason why we are using it is that we know that there remains a risk that people will not all follow through on it because of the excessive focus on cost and the competitive advantage that may come from backsliding on that. I fully accept that the noble Baroness does not agree, but those are the Government’s arguments. I hope that the noble Baroness will withdraw the amendment.

Baroness Kramer
My Lords, it has been such an excellent debate that I will be extremely brief. I am troubled by two things. One is that the Minister does not seem to realise that this is not voluntary action by the pension industry. It is because it sees it as the only way to avoid actual mandation, not because people have sat down and said, “All these years we have been getting it wrong; now we have had a conversation with the Government and we’re going to get it right”. That is not what is going on here.
Secondly, I am troubled that the Minister does not understand the consequences of the level of risk that is embedded in these qualified assets. She is perfectly satisfied that, if they go wrong, the damage falls on the people with the narrowest shoulders. To me, that is seriously incomprehensible because, for those people, the consequence is frequently going to be poverty.
I ask her to sit back and think about this. The Government are right to encourage people to save for pensions, but they also need to understand that, when people have narrow shoulders, low incomes and limited financial knowledge, they are not in a position to take the kind of risks that she is, in essence, saying that they should be taking and, if they take them, they are guaranteed winners. If she believes that they are guaranteed winners, then simply step in and provide the protection that I am talking about, which would cost the taxpayer nothing. I beg leave to withdraw the amendment.

Baroness Noakes
My Lords, in moving Amendment 168, I shall speak also to Amendments 169 to 171 in my name; I thank my noble friend Lady Neville-Rolfe for adding her name to three of those four amendments.
Last week, I promised the Minister that we would return to the issues of new entrants, competition and innovation. I make no apology for returning to these themes, because they are fundamental to a healthy pension provision market. The Government have decided that they wish to accelerate the consolidation of pension providers into a smaller number of larger players because they believe that this will enhance the returns that pension savers will get. I think that that is arguable, but I am not going to relitigate that case today; some of us tried to make it last week, and I know that we will return to it on Report.
Instead, I want to focus on how that market can be future-proofed so that it will deliver for savers in the long term. The Government should be interested in this because I am fairly sure that they will not want to contemplate a further significant market intervention, such as the one in this Bill, a few years down the line when they find that the performance of the oligopolists they have created starts to disappoint.
I know that the value-for-money regime in the Bill might well deal with the worst performers, but getting rid of poor performers will not be good enough to make the pension provision market develop in a positive direction. For several reasons, the pension provision market is one where customer choice is not a force for significant change, so we have to look elsewhere. Healthy markets are those in which innovation can challenge existing market norms, often by identifying underserved or badly served customers and by using technology to transform cost bases. Competition within established markets is rarely enough to achieve disruption, which is why the focus has to be on new entrants. This is the story of practically every business sector. It certainly encompasses all aspects of financial services, and pension provision is no exception; for example, cloud-native pension platforms are potential current disruptors in the DC pensions space.
We have already had some conversations about new entrants in the context of the new entrant pathway and the transitional pathway. The noble Baroness, Lady Altmann, and I have tried to argue that new entrants are going to struggle to survive because of the rules of the two pathways, because of the timescales involved in getting from innovation to significant size, and because of the interaction between the financing of growth and the requirements of the scale provisions. I still live in hope that we will be able to persuade the Minister about that.
Three amendments in this group are aimed at the provisions in Clause 42, which concern default arrangements. The aim of my amendments is to ensure both that new entrants are encouraged and that competition and innovation can thrive. Clause 42 is, astonishingly, headed “Regulations restricting creation of new non-scale default arrangements”. Unsurprisingly, my Amendment 168 takes aim at this notion of restricting new non-scale default arrangements. It would replace the purpose of the regulation-making power, which is to restrict the ability of a pension scheme provider to begin operating a non-scale default arrangement, with the more neutral “in connection with”. I could have gone further—indeed, I probably should have gone further—and replaced “restricting” with “encouraging”, or at least something more positive.
My central proposition is that new pension providers should be welcomed with open arms and not be assumed to be something to be squashed. It may well be that not all new entrants are successful—the Bill has provisions that will allow them to be consolidated if they are not—but starting with the presumption that they are bad news and need to be controlled and restricted is completely wrong. Amendment 169 would add some words to Clause 42(2)(f) so that the regulations on new non-scale default arrangements can confer a function of encouraging competition on regulators. The wording is almost certainly not quite right but, for the purposes of Committee, I am trying to ensure that the regulators can be given a role in creating and developing competition in the markets in which pension providers operate.
It gets a bit complicated here. As I read it, the Pensions Regulator has no function, power or objective in relation to pension provision markets, including competition. This is in stark contrast to the FCA, which has a strategic objective to ensure that the markets it regulates function well. It also has an operational competition objective and a secondary objective to promote competitiveness and growth. It is quite possible that the FCA’s statutory objectives will, in effect, ensure that they act in a pro-competition way when exercising powers granted under the regulations in Clause 42. I hope the Minister can tell the Committee how the Government see Clause 42 of this Bill interacting with the FCA’s existing statutory framework.
It is, however, clear that TPR operates in a wholly different statutory framework, which is undesirable, as later amendments will explore, and could lead to different outcomes under this Bill in the different pension provision markets that they regulate. I ask the Minister how the Government can justify one regulator having quite clear competition and pro-market powers while the other regulator does not. Will this produce different outcomes in the exercise of the powers?
Amendment 170 would add a new subsection (2A) to Clause 42 so that the regulators
“must have regard to the desirability of encouraging innovation”
in pension provision. While the FCA’s legislation does not specifically reference innovation, as I have explained, it has several references to competition and competitiveness, which are generally interpreted to include innovation as a key driver. TPR’s legislation has nothing about innovation. I believe that, as a minimum, the regulator should have something like a statutory “have regard” duty to innovation to ensure that it keeps that in sharp focus as it carries out its regulatory functions in relation to new providers.
Lastly, Amendment 173 would require the review of non-scale default arrangements, which Clause 43 requires, to consider the extent to which non-scale default arrangements contribute to competition, which I hope is self-explanatory. I hope the Minister can also explain the timetable for the Clause 43 review, since no timing appears in the Bill, which itself is a rather extraordinary way to legislate.
The contrast between the type of regulation that this Bill is trying to create and that in the FCA and Prudential Regulation Authority more widely is stark. For some time, both the PRA and the FCA have had a special focus on fostering start-ups. They have regulatory sandboxes to allow innovative ideas to be tested outside the normal regulatory framework. Just today, they have announced new arrangements to help scale-ups to achieve their potential. This Bill feels positively prehistoric in its approach to squashing new entrants into the market and I hope that the Government will think again. I beg to move.

Viscount Trenchard
My Lords, I would like to add my voice in support of Amendment 168 and the other amendments to which my noble friend Lady Noakes has spoken.
It seems quite counterproductive for legislation to discourage innovation and the introduction of new types of investment based on different strategies in order to widen the choice available to the trustees of our pension funds. Anything that seeks to restrict new entrants is by definition counter competitive and likely to lead ultimately to worse, not better, outcomes.

Lord Kirkhope of Harrogate
My Lords, I just want to touch on some basic principles here. As we go through the Bill in Committee, I go back to look at the whole basis of what the Government are trying to do, which I broadly support.
However, it essentially says here that members should benefit from these reforms and get better outcomes and greater value for their pension and invested funds. Therefore, although in general I agree with the first of these amendments, if one looks further into Amendments 172, 173 and 174—which I want to concentrate on here—they remind us of the interesting power balance we seem to be developing. I am somewhat concerned, as a trustee of a fund, that my accountability has always primarily been to the members, to achieve the outcomes that the Bill suggests should be achieved.
The noble Lord, Lord Davies, spoke a few minutes ago about responsibility of government. Of course, the responsibility of trustees has been enormous, and is very important as a protection for members but also as a barrier between the way investments take place and the way regulation takes place. I was investigated myself when I first became a trustee because I was appointed by a company and under Section 72— I think it was, at that time—of the Pensions Act, the regulator checked to see whether I was too closely connected to the company. It is true that I was a good friend of the company directors and so on, but I had to prove that I would act in a dispassionate manner and that I would do the very best for members at all times.
Of course, however, in doing that chore, I have had issues regarding the position of the regulator and the relationship between the regulator and the PPF in determining the nature of investment the trustees have made. The balance of trustees’ investments has always been a critical factor in reporting—as has been necessary—to the regulator and to the PPF. This is all essential stuff. Therefore, in view of the mandation proposals and looking at Amendments 172, 173 and 174, all of which refer to important elements, I have one question. How will this future relationship be in existence for the benefit of the members? Amendment 172 talks about informing members, and one of the criticisms of trustees—sometimes coming from members, or sometimes from the regulator—has been that not enough information has been provided to scheme members for things that have been done on their behalf. Is the process we are now looking at really going to allow for that information to be objective and put to the members appropriately by the people who ought to do it—the trustees?
Value for money for anything that is mandated is a decision to be made, and we had that debate in the last group. I am concerned about that, too.
Finally, on the question of the reduction of members’ choices—trustees inevitably inform their members of the options available to them—a genuine and legitimate choice must be available to members at all times. If that is not the case, it is very difficult for trustees to perform their duties and not fall foul of what will still be a very heavy set of regulations on the choices that they make.

Lord Fuller
My Lords, one of the astonishing things about the Bill is that it not only stops choice but puts under statute a connivance between the regulators and that old boys’ club of large operators that run investment money in London.
The effect of this connivance is to weaken returns, increase costs, damage competition among funds and weaken the UK economy. It does that because—although you would not know from the Bill—the City of London is, by any measure, one of the world’s top three financial centres. That did not happen by itself. Three hundred years of innovation, progress, capital and scale, starting in Lloyd’s Coffee House in the 1700s, and continuing with the Rothschilds and the big bang 40 or 50 years ago, made the United Kingdom and the City of London a financial powerhouse. It created a tax gusher. That happened because people were able to use their intellect and talents to innovate to turn small acorns into large oak trees in so far as financial management is concerned.
All that is at risk. That is why I welcome the amendments from my noble friend Lady Noakes, which would re-establish the principle that you have to allow the creative destruction in a market economy to advance returns and service and add competition, all of which this Government would sweep aside. It is that sort of macroeconomic approach.
Of course, it also fetters people’s ability to make their own decisions in an adult way. I accept that after someone’s house, their pension may be their second largest asset. But that is not the same in every case, and there are people with sophisticated needs and requirements who ought to have that choice. That choice should not be foisted upon them, because it gives you those weaker returns, increased costs and damaged competition.
I am entirely in favour of the amendments tabled by my noble friend Lady Noakes and, once again, I call on the Government to have a fresh look at this, not least because the Prime Minister has identified fintech and all those sorts of innovative sectors—those start-ups in Shoreditch—as one of the large opportunities where this country can show competitive advantage. That would be snuffed out if these provisions in the Bill were implemented through regulation or other methods.

Baroness Neville-Rolfe
My Lords, it is fair to say that I am not keen on Chapter 4 of the Bill, which appears to allow the state to trample on and prevent the establishment of smaller funds, and, if necessary, requires their assets to be moved, presumably to another fund. “Squashing new entrants” was the telling phrase used by my noble friend Lady Noakes. I very much hope that the Minister will be able to provide some reassurance.
I support the amendments in the name of my noble friend Lady Noakes and have added my name to most of them. It is essential to permit the regulations to be pro-competitive rather than over-exclusionary, and for the review required by Clause 43—the timing of which we are yet to hear about—to consider the competitive landscape for pension scheme provision.
It is also important that the regulations made encourage innovation, as Amendment 170 would. The substantial £25 billion minimum provided for in the Government’s reforms seems set to deter such innovation—innovation that is characteristic of smaller, growing operators. We have heard that, at length, on several days, but we have not yet received an adequate answer. The noble Baroness, Lady Altmann, has already raised some good points about other risks that may arise from the proposed arrangements.
My noble friend Lady Noakes rightly suggested that the Pensions Regulator should be made to consider the competitiveness of new entries. I share her praise for the fintech sandbox, although I would say that that was a long time ago—indeed, when I was a Treasury Minister about 10 years ago. I am, however, less sure about the FCA’s overall success. I have therefore added my name to my noble friend Lord Younger’s stand-part notice, which questions the need for Clause 45. The Government’s Explanatory Notes are far from helpful and the implications of this clause are unclear. Why does it extend the FCA’s supervisory jurisdiction to default arrangements under Chapter 4? What, if any, new delegated powers are being given to it?
I have encountered a lot of problems with the FCA over the years. The truth is that I have not found it business or fund-friendly. It presents itself as the champion of the consumer, but adds cost, delay, bureaucracy and uncertainty in a way that often raises prices and returns to the very consumer that it was set up to protect. I am therefore of the view that its role should be minor and constrained. What is the background and rationale for this clause? We need to know more if we are going to support it.

Lord Palmer of Childs Hill
My Lords, I thank everyone for their contributions. It might take 300 years to get it right, but we do not have 300 years; we are trying to get it right in the course of a few meetings, as the noble Lord, Lord Fuller, pointed out. The noble Lord, Lord Kirkhope, gave us the view from the coalface with regard to the decisions that trustees have to take and about trustees working on behalf of their members. The key concern, which is why I support these amendments, is that the default should be shaped around members’ needs and outcomes, not regulatory convenience or market consolidation by default.
The amendments in this group emphasise the importance of competition, innovation and transparency. They highlight the need for clear member communication before defaults are subject to mandation, for a value-for-money framework to be in place first and, I am afraid, for Ministers to justify why mandation is limited to automatic enrolment defaults. The amendments seek to put some meat on to what this Bill is meant to do. They are, I think, necessary to make sense of the precautions that are needed if this Bill goes forward.

Viscount Younger of Leckie
My Lords, I hope that the Committee will think that it makes sense if I begin with the four amendments in this group tabled in my name. I start with our probing stand-part question on Clause 45. This is a short clause, but an important one. It makes changes to the Financial Services and Markets Act 2000. The purpose of the question is simply to understand the practical effect of those changes, particularly in the context of the wider programme of consolidation and reform of assimilated European Union law.
My noble friend Lady Neville-Rolfe, who I am pleased to say is in her place and has spoken so eloquently, may feel a certain sense of déjà vu, having spent a considerable time on the Front Bench examining precisely these issues. My questions to the Minister are therefore straightforward. What, in practical terms, does Clause 45 change in the operation of the Act?
I start with some fairly basic questions for clarification. Will further secondary legislation be required to give effect to these provisions? If so, do the Government have a timetable over which they envisage this process taking place? How does this clause interact with the statutory instruments recently considered by the Grand Committee as part of the wider reform programme? This is a live and important area. As assimilated European Union law becomes domestic law and increasingly interacts with our financial institutions, the FCA and other relevant regulators, it is essential that Parliament has clarity on how these changes fit together and where accountability lies.

Baroness Sherlock
My Lords, I thank the noble Baroness, Lady Noakes, who always throws out good challenges. I welcome the opportunity and hope that I can persuade her with the answers I am about to give.
Let me say at the start that the Government’s objective is clearly to move to a market of fewer, larger providers so that savers can benefit from better governance, greater investment sophistication and lower costs. The measures in the Bill, together with the review and the regulation-making powers in Clauses 42 to 44, are carefully calibrated to reduce fragmentation or preserve the scope for innovation if and where doing so demonstrably serves members’ interests. That is the key.
I accept that much of the fragmentation is a product of history, but we have seen, in the pensions investment review and the responses that came back to the consultation, that master trusts are creating multiple default arrangements. We do not want to see the same issues arising over time as exist in GPPs, where members are in too many default arrangements that do not offer value. The point I would make to the noble Lord, Lord Palmer, and the noble Viscount, Lord Younger, is that this is about members’ interests and returns for members. We are trying to address the multiplicity of default arrangements that do not serve members because they offer poor value.
Amendments 168 to 170 from the noble Baroness, Lady Noakes, would aim to broaden—

The Deputy Chairman of Committees (LD)
My Lords, the Division Bells are ringing. The Committee will therefore adjourn for 10 minutes.

Baroness Sherlock
I was going so well; I was in full flow.

Baroness Sherlock
My Lords, as I was saying, as the noble Baroness, Lady Noakes, described so well, the aim of her Amendments 168 to 170 is to shift from measures aimed at restricting the creation of new non-scale defaults towards a wider remit to encourage competition and innovation; I will come back to that in a moment. In addition, her Amendment 171 would expand the statutory review under Clause 43 to examine the extent to which such non-scale defaults contribute to competition.
Although we share the noble Baroness’s desire to see a vibrant, innovative market, we want these characteristics to operate alongside, not separate from, scale. Our concern is that the changes would leave too many default arrangements in place, entrenching fragmentation and preventing members benefiting from scale. Inserting a competition function into this regime would significantly extend the remit of the Pensions Regulator; again, I will come back to that in a moment.
The Government’s view is that there is no tension between scale and competition. Scale enables meaningful competition on quality and on long-term returns. I am sure that noble Lords will have had a chance to read the impact assessment on the Bill—it was green-rated, of which we are incredibly proud—which estimates that between 15 and 20 schemes may operate in this market after the conclusion of the transition pathway in 2035. We think that, by any measure, that represents a market within which successful competition can function; I do not think it would pass the oligopoly test that has been suggested.
However, we also need to remember that a key ingredient for competition is competitive charges for employers. Nest has helped lower charges through its public service obligation. It is important that employers continue to have access to pension products that offer low-charge options; Nest and others will play a key part in that going forward. We see no reason why competition for market share would not continue as it has done in the past. The drive for it is clearly still there.
The new entrant pathway places innovative product design at its core. The aim is to create a space for new solutions while maintaining a strong baseline of member protection. Our view is that, although we understand its underlying intent, we do not believe that Amendment 170 would add greatly to the opportunities for innovative schemes to remain in the market that are already set out in the Bill. Our new entrant pathway will place relatively few additional requirements on new schemes beyond those that exist today.
I agree that, alongside the innovation and competition that will come from existing schemes, there must be space for new market participants—the disruptors. We want to enable them to come to market, but there also needs to be confidence that they can grow to scale—over time, of course—and can deliver good outcomes for members. We recognise that a new scheme cannot come with scale and will need time to build up, obviously, but we need new entrants to demonstrate their plan to build scale.
Innovation is a good indicator of a scheme’s ability to grow. The noble Baroness described what is happening, but the truth is that there is a weak demand side, and it is already difficult, as we have seen, for a new entrant to gain traction. We do not seek to limit innovation, but we want regulators to focus on what innovation can deliver for members and its impact on scheme growth and member outcomes. In short, the Government support innovation that improves outcomes, but we do not want to perpetuate sub-scale defaults at the expense of savers’ interests.
On Clause 45, it might be helpful if I set out the purpose of the clause—

Baroness Neville-Rolfe
Before the Minister moves on, entry is essential to innovation. The idea that the big firms or any regulators are going to be able to decide the right path for the innovative future is picking winners, and it does not work in my humble business experience.

Baroness Sherlock
My Lords, we want innovation. That is what I have just tried to describe. TPR has made innovation the central pillar of its corporate strategy. It launched an innovation service, and it has had the industry test innovative ideas and proposals such as new retirement products and the like. That has been up and running for some time. We want innovation but we want innovation that will serve member interests.
The noble Baroness asked about TPR and competition. While TPR does not have a statutory objective in competition, it does actively consider it, and it forms part of its strategy. Competition has been part of its evolution in a changing landscape; it started off in a world of single employer schemes and it is now in a very different world with a market that has moved towards master trusts and an authorisation supervisory framework. Value for money is a key enabler to drive transparency and competition in the market, and TPR plays a direct role in delivering that for the sector alongside the FCA.
Clause 45 amends the Financial Services and Markets Act 2000 so that the FCA has the necessary powers to monitor and enforce the default arrangement requirements and support the review of non-scale default arrangements on a consistent footing with TPR. In practice, that will mean gathering relevant information for the review, considering applications for any new non-scale default arrangements and—should regulations require it after the review—assessing consolidation action plans.
To make the distinction, Clause 42 relates to restricting new default arrangements for schemes in the market. It aims to reduce fragmentation that does not serve member interests but allows new arrangements to meet member interests. It does not restrict new entrants to the market. Clause 45 allows new regulations to set out the powers for both TPR and the FCA to approve new default arrangements and will work with both regulators to ensure there is alignment and co-ordination between them. In short, Clause 42 introduces the restriction of new default arrangements without regulatory approval and Clause 45 gives the FCA the powers to do this in relation to its functions on FSMA. I hope that has cleared it up.

Lord Willetts
In the light of what the Minister has said, I am even more struck by the significance of Amendment 170. Given that there is going to be this change in the regulatory regime in terms of the FCA, I do think that Amendment 170 is the crucial one. It absolutely is not inconsistent with the Government’s objectives of scale—I have a lot of sympathy with trying to promote scale—but it just ensures that whatever the appropriate authority is, there is also scope for innovation. The more the Minister talks about the power of these clauses, the more I think the case for this amendment gets stronger.

Baroness Sherlock
We may disagree on some of the approaches to the market, but we want innovation, so I do not disagree with the noble Lord on that. However, we want innovation that serves member outcomes, and that may mean different approaches to understanding what innovation does. We do not want innovation to pull away from scale.
The noble Baroness asked about timescale. The intention is that the review will be carried out in 2029, but it will need to follow the introduction of the VFM framework and contractual override measures for this to work. That was set out in both the final Pensions Investment Review and in the pensions roadmap, which the Government published. Hopefully that is helpful.

Baroness Noakes
Can the Minister explain why that timescale has not been put in the Bill? I cannot think of another review that has been written into law without a relevant timeframe being attached to it.

Baroness Sherlock
I think because it has to happen. It has to follow VFM; the pensions road map has set out the connection and the order in which things will happen. My understanding is that it is because it follows that.

Baroness Noakes
My Lords, I thank all noble Lords who took part in this interesting debate. The big difference between what I have advocated and what the Minister has set out as the Government’s position is that she is describing what they hope to achieve by consolidation in the current market, but what I was trying to get at was future-proofing that market.
Markets stagnate unless they are subject to the kind of pressures that ensure that they continue to develop. I mentioned that customer choice is one that we can largely discount in the context of this particular marketplace. So we need to look for the other classic ways in which markets improve themselves over time, which is why I look to the role of new entrants and innovation. The Minister seemed to suggest that that could occur between these new larger players that have been created, but I believe that is fundamentally wrong because those players have a lot of investment in systems and infrastructure, and they are not very interested in significant disruption. That is not an absolute rule, but if you look at the experience of the telecoms industry, media and almost any other industry, you get disruptors from outside the marketplace. That is why in financial services we have fintechs disrupting the financial service marketplaces at the moment in many different ways.
Unless we are absolutely clear that we can facilitate that process of market disruption—it is to the long-term benefit of savers, because the markets will deliver those long-term benefits—we need to ensure that those markets stay vibrant. The pension provision market could easily seize up, broadly, with a smaller number of larger players dominating the pension provision market but not being subject to real competitive pressures because of all the hurdles put in the way of organisations that want to enter the market, whether via the new entrant pathway relief or via the regulations under Clause 43, which will squash them.
There is a fundamental difference between us on this side of the Committee and the Government. I am not at this stage challenging whether getting to a smaller number of larger players is the right answer—I accept that for the sake of argument—but I am concerned with making sure that the pension provision market itself has the right incentives within it to ensure that it remains relevant for the purposes of improving and protecting savers’ returns in the long term. I have to say to the Minister that we will return to this in one way or another on Report because it is a really serious issue.
I am absolutely not convinced that TPR’s arrangements —there is no reference to the pension provision marketplace in TPR’s powers and responsibilities—can be set alongside the FCA, which has to operate in a clear pro-competition environment. I do not think that is the right approach either, and I am not convinced about TPR’s approach to innovation, which is again about the existing players in the market rather than how you encourage new players. That has been done pretty successfully in the context of the FCA and the PRA for banking and insurance markets, by positively hand-holding new entrants and helping them through the whole process so that they can operate against the big boys. It is important that we allow little players to come and challenge the big players, because that is what produces the benefits in the long-term for consumers—for savers in this instance. I of course withdraw the amendment but, as I indicated, we have a fair way to go in this area.

Baroness Noakes
My Lords, Amendment 175 is a probing amendment about the best interests test, which is a part of the power to make unilateral changes to FCA-regulated pension schemes in Chapter 5 of Part 2 of the Bill. I am grateful to the noble Baroness, Lady Bowles of Berkhamsted, for adding her name to this amendment.
The FCA requires the firms it regulates to comply with a consumer duty, which means that firms must act to deliver good outcomes to retail customers—in this case, those within pension schemes. The duty was introduced after a long period of consultation and is intended to replace a lot of rules-based consumer protection measures. This Bill, on the other hand, goes in the opposite direction by requiring the FCA to layer some specific rules in relation to the best interests test on top of the consumer duty.
My amendment, in effect, asks the simple question of how the best interests test relates to the consumer duty. In what ways does it differ from the consumer duty? If there are differences between the two, the Government need to be clear about what they are. Alternatively, they need to require the FCA to make it clear what the differences are, and the Bill does neither. Can the Minister say why achieving better outcomes for the members affected by the unilateral change is necessary? For example, if members are being transferred to another scheme using the power in new Section 117B, why is it necessary to go beyond good outcomes?
In addition, transferring members who will be better off, while leaving behind those who are no worse off, may mean that over time some groups will be stranded in uneconomic schemes because they are the last man standing. How does the Minister think that this will work if there are several transfers over time and each taken in isolation was better for some but no worse for others, but cumulatively there is a detriment for those left behind? In practical terms, how is this meant to work in practice? I beg to move.

The Deputy Chairman of Committees (LD)
I inform the Committee that if this amendment were to be agreed to, I cannot call Amendment 175A for reasons of pre-emption.

Baroness Bowles of Berkhamsted
My Lords, I support the general issues that the noble Baroness, Lady Noakes, has raised. Of course, if this whole clause were deleted, the amendment that I am seeking in addition would disappear.
I want to speak to my amendment which is about new Section 117D(2), which says:
“The best interests test”, in relation to a unilateral change, is that it is reasonably likely that effecting it will”,
change. I do not like the words “reasonably likely”. We have to examine what “reasonably likely” means in legal terms.
Reasonably likely is a threshold of probability that is lower than the civil standard of “more likely than not”. More likely than not means above 50%, so reasonably likely means less than 50%. Having “reasonably likely” means that lower than 50% might have a better outcome, which is unacceptable. I find it hard to believe that that is what is intended. When you look at a phrase such as “reasonably likely”, you would think that the reasonable is somehow enhancing the likeliness, but in legal terms it is not. It is taking away from it. Therefore, I hope that that can be looked at and that the Government will address that issue.

Lord Palmer of Childs Hill
My Lords, I have just a short comment. The Minister needs to explain why existing protections are insufficient and how this power will be constrained in practice. The concern is that lowering the evidential bar for intervention risks undermining legal certainty, which we have before intervention, and then trust in the scheme governance. An override of contractual terms should be firmly evidence-based and used sparingly. When there is a contract and we are saying that the contract could be overridden, we need to know with some facts in what circumstances it can be overridden for some wider purpose which the Government think is needed. I do not think that is proven as yet.

Viscount Younger of Leckie
My Lords, I speak briefly to Amendment 175, tabled by my noble friend Lady Noakes and supported by the noble Baroness, Lady Bowles. This amendment relates to new Section 117D, the best interests test as set out in Clause 48. This new section establishes the test that must be satisfied before a unilateral change can be made. It requires a provider to reasonably conclude that such a change is reasonably likely to lead to
“a better outcome for the directly affected members … (taken as a whole)”
and to
“no worse an outcome for the other members of the scheme”,
also taken as a whole.
Many of the questions that my noble friend and the noble Baroness have raised reflect concerns that have been put to us during scrutiny of the Bill. In particular, there remains uncertainty about what, in practice, is meant by a better outcome, and how that judgment will be assessed, evidenced and challenged. I say again, as we have said on different parts of the Bill, that we believe we need definitions and clarity.
We will listen carefully to the Minister’s response on this point. The clarity and robustness of the best interests test are critical, particularly where changes may occur without the explicit consent of individual members. If that clarity is not forthcoming, this may well be an issue to which we will need to return.

Baroness Sherlock
I am grateful to the noble Baroness, Lady Noakes, and others for their contributions. Clause 48 inserts new Part 7A, on
“Unilateral changes to pension schemes”,
referred to as “contractual override”, into the Financial Services and Markets Act 2000. As has been clear, that will enable providers of FCA-regulated DC workplace pension schemes to override the terms of a pension scheme without the consent of individual members. To be clear, that will mean that providers will be able to transfer members to a different pension scheme, to make a change that would otherwise require consent, or to vary the terms of members’ contracts. The Bill provides important protections around the use of such powers, which I will come on to.
The noble Lord, Lord Palmer, asked why we want to do this—why change anything? I will explain. Providers can have thousands of DC arrangements for different employers, which will include a large number of legacy schemes that predate the introduction of auto-enrolment. Some of those arrangements will be delivering poor value for members but, due to the challenges of engaging with members, there is often little that providers can do about it. That is because, currently, providers have to gain individual consent from each member of the scheme to enact the changes that will be allowed under this part. That is time-consuming, costly and often simply impractical. In many cases, members will not even have kept their contact details updated.
Contractual override aims to address that issue and, in doing so, it would establish broad equivalence with the trust-based market, where trustees already have the power to conduct bulk transfers. The measure is necessary to help drive better outcomes for members and help to establish fewer larger pension schemes that are delivering value for money, supporting the scale measures and value-for-money framework also implemented by the Bill.
We want to protect consumers, so the Bill introduces a number of important safeguards, including the best interests test, which must be met and certified by an independent person with sufficient expertise before a contractual override can occur. That test is the focus of the amendments. Amendment 175 from noble Baroness, Lady Noakes, probes the test to assess whether this should proceed. She asked about the relationship to the FCA’s consumer duty—I think she asked why we need it at all if we have the FCA consumer duty. The answer is to provide an additional and clear safeguard. We believe that that is necessary given the nature of what is being provided for here.
However, the Government are committed to making sure that this works well. We will continue to work closely with the FCA as it beds in the consumer duty, and to engage with stakeholders about their experience of the duty and its impact. The FCA will develop its rules for contractual override in its usual manner and will consult on that, so there will be an opportunity for people to respond to the way that engages and to identify any of the issues that have been raised.
Amendment 175A from the noble Baroness, Lady Bowles, would alter the threshold for the best interests test from requiring that a change is “reasonably likely” to achieve a better outcome to requiring that “there is evidence” that the change will achieve a better outcome. I will explain why the Government believe that our test strikes the right balance between providing robust consumer protections and still making it practical for schemes to carry out a contractual override where it is the right thing to do. The test itself allows for a contractual override to take place only when the provider has reasonably concluded that the change is reasonably likely to lead to a better outcome for directly affected members and no worse an outcome for the other members of the scheme. I will break down some of the specific requirements that must be met for it to be satisfied. First, the provider must conclude that it is “reasonably likely” that the contractual override will lead to a better outcome for directly affected members, taken as a whole, and no worse an outcome for the other members taken as a whole.
The provision accounts for the fact that, although no provider can predict the future with certainty, they must conclude based on the information available, with a reasonable level of certainty, that the outcome is better for the directly affected members taken as a whole and no worse an outcome for the other members taken as a whole. That means that the provider must clearly evidence this assertion in order to proceed. We believe that changing the test from “reasonably likely” to “there is evidence”, as in the amendment, would lower the threshold of the test and reduce consumer protection, because the alternative wording provides no requirements about the strength of the evidence and leaves open the possibility that decisions could be taken on the basis of limited or poor evidence. By contrast, the existing wording requires providers to demonstrate that the outcome is a real prospect.
Secondly, a provider must reasonably conclude that the test is met. This requirement is deliberately included to address the risk of a provider reaching a conclusion that is not based on valid evidence or reasoning. The FCA, as the regulator responsible for contract-based workplace pensions, must make detailed rules regarding contractual override. That includes rules about the considerations and information that providers must take into account in determining whether the best interests test is met. As I have said, the FCA will develop those rules in its usual manner, which will include consultation.
Finally, new Section 117E requires that an independent person, with expertise to be defined in FCA rules, has to certify that the best interests test has been met, providing a further safeguard.
Overall, the contractual override policy establishes broad equivalence with the trust-based market and, in doing so, it delivers on a long-requested industry ask, promotes better member outcomes—which is key—and helps to achieve the wider goals for DC pensions that this Bill will deliver. We believe it strikes the right balance, and I hope that noble Lords will not press their amendments.

Baroness Bowles of Berkhamsted
I appreciate that the response was prepared on the basis of the wording, and I accept that my “evidence” wording was a marker. But will the Minister please look up what the legal “reasonably likely” really does imply? She does not have to take my word for it; I did look it up. Therefore, I maintain that the words “reasonably likely” need adjustment. I hope that can be investigated and accepted, and maybe the Government can come back with their own amendment.

Baroness Sherlock
I am happy to reflect on the noble Baroness’s point. If it leads the Government to believe that we have phrased the test badly, then of course we will take appropriate action; if not, then we will say where we are.

Baroness Noakes
My Lords, I thank noble Lords who have taken part in this short debate. I hope the Minister will look again at the point that the noble Baroness, Lady Bowles, has raised. In fact, that particular issue was raised in the Chamber either yesterday or last Friday—I cannot remember which, as all the days run into each other—in connection with another Bill going through. It very definitely is interpreted as sub-50%, so it is definitely a fairly weak formulation. I am quite surprised if that is what the Government want, so it is worth looking at again.
I do not think I got a satisfactory answer on the difference between the FCA having the consumer duty and what is intended under this Bill, except that the FCA is going to issue more rules about what “best interests” actually means in this context. To me, it seems to be going against the grain of FCA regulation, as I tried to point out earlier, and it could potentially cause problems in understanding.
The Minister did not respond to my point about the last men standing, which was that if you allow groups of members to be transferred because they will be better off and the others are not worse off then, in the long term, you structurally weaken what is left. Does the Minister have any views on whether that is the correct approach? A long-term problem cannot be avoided in that area, which calls into question whether you can leave members behind.
I am still very mystified as to how all this will work in practice, but I will reflect on what the Minister has said and what she has not said before determining whether to come back on Report. I beg leave to withdraw my amendment.

The Deputy Chairman of Committees (LD)
I should inform the Committee that, if this amendment is agreed to, I cannot call Amendment 177 for reasons of pre-emption.

Viscount Younger of Leckie
My Lords, it is a pleasure to speak to this group of amendments on guided retirement. Perhaps I should begin by saying that we welcome the direction of travel set out in the Bill in this area. The Minister will perhaps be pleased to hear that.
Poor outcomes at decumulation have long represented one of the most persistent weaknesses in the defined contribution system, and there is a strong and widely accepted case for providing better support to savers who do not or cannot make active and confident choices at the point of retirement. We will continue to engage constructively with the Government to ensure that these reforms succeed. However, their success will depend not on intent alone but on whether the framework is workable in practice, sufficiently clear in its operation and properly aligned across regulatory regimes. It is in this constructive and probing spirit that I have tabled Amendment 176, together with clause stand part notices on Clauses 49, 50, 51 and 57, which I will take together for the sake of brevity.
Amendment 176 seeks to probe the definition of a default pension benefit solution, and in particular how such defaults will be framed in practice. The Bill recognises, rightly, that default solutions will not be suitable for everyone, and it therefore requires trustees to consider members’ circumstances, needs, interests and characteristics when designing them, including the possibility of different defaults for different cohorts of members. That principle is sound, but it immediately raises an important practical question: how, in reality, are trustees expected to carry out these assessments in a consistent, proportionate and defensible way?

Baroness Noakes
My Lords, my Amendments 177, 179 and 180 in this group are all probing amendments. Amendment 177 would delete Clause 49(3)(b). Subsection (3) defines “default pension benefit solution”, and paragraph (b) says that it must be
“designed to provide a regular income”
in an individual’s retirement. I wish to probe whether it is right to force all prospective pensioners into a lifetime income solution. There is a problem with “one size fits all”. If a pensioner is going to continue working on a full-time or part-time basis, as many do, they may not need to draw income for at least part of their retirement. But paragraph (b) seems to be a straitjacket requiring an income for all their retirement years, even if the pensioner does not need it. In addition, smaller pots do not lend themselves to lifetime income solutions because they can produce insignificant amounts of income and are also costly to administer. The Bill does not provide for a de minimis exemption.
Furthermore, a prospective pensioner who has significant accumulated debt pre retirement may well benefit more from clearing those debts with a capital sum than having income throughout retirement. I see that Clause 49(6) regulations can make provision about the term
“designed to provide a regular income”,
but that, using normal language, does not appear to be capable of encompassing the payment of lump sums without a lifetime income component within the use of such a power.
Amendments 179 and 180 concern Clause 50, which deals with the people called “transferable members”, who are basically those for whom their pension scheme determines that they do not fit with its scheme for pension default benefit purposes—I paraphrase, but that is the gist of it. The pension scheme determines that these are the members they cannot design a default pension for. Subsections (14) and (15) allow regulations to require certain pension schemes to accept transferable members, while subsection (16) allows regulations to prohibit or limit the charging of fees in respect of transfers. Hence pension scheme A can determine that some of its members are too difficult to devise default retirement solutions for, and then the Government can tell pension scheme B that it must take them and might not even get paid for it. This sounds like quite an extraordinary set of powers, which is why my Amendments 179 and 180 would delete subsections (14) to (16). I would be interested to hear the Minister explain why the Government need such draconian powers and what limits will be placed on them.

Lord Fuller
My Lords, there are three clauses here and one would have to be pretty churlish to want to reject and disagree with the thrust of what they are trying to achieve. But I am concerned, as is my noble friend Lord Younger, about how we might put in these contractual arrangements. I am concerned that we are going to sleepwalk into a situation where there is unrealistic customisation and we are going to set unrealistic expectations about the ability of schemes—particularly the larger schemes, because we know schemes are going to be much bigger than today—to give personalisation.
We are going to see, if I read these regulations correctly, a huge number of bespoke arrangements. There is going to need to be candour, not just from the schemes themselves but from the members when they are asking questions. What is the duty upon the person to take advice? Normally, at the moment, if you want to change your pension arrangements, you need to take advice and pay for it. Who will pay the fees? Is it the member or the scheme itself?
When I think about candour, it leads me down the path of thinking about what happens to people who are in impaired life situations. Perhaps they have cancer or another terminal disease. I am not going to trespass on the arguments that are made every Friday in your Lordships’ House, but as we have learned from those debates, there is a lack of certainty about people who are in those impaired situations.
That leads on to my noble friend’s point about capacity and capability of trustees to make these judgments—that is difficult. So I am entirely in agreement with the idea that people should be able to have control and a bespoke arrangement just for them, but I am concerned about the practicality of delivering what can be subjective judgments of the trustees. In these large schemes you may have to deal with hundreds or thousands of these applications.
In local government—a parallel world— the EHCP system mandates a personalised regime for children’s special educational needs. I suppose my concern is that it has led to a huge bureaucracy—a cottage industry of a huge amount of appeals, process and, of course, delay. When you have pensions, you cannot have a delay because people are at the end of their lives—are they going to make it?
I want to agree with the thrust of this, and these are probing amendments, but I am interested in the Minister laying out in some detail how these bespoke arrangements might be calculated and defended by trustees with lots of other things to do. I am also very much drawn to the amendments from the noble Baroness, Lady Noakes, about being realistic about the current ways of work, in which people have blended retirements, and about the requirement to have indexation and all those sorts of things. It does seem complicated, and I am interested to hear what the Minister might say about it.

Lord Davies of Brixton
This part of the Bill is particularly important and the part to which I gave the strongest welcome. There is, inevitably, a caveat: we do not know much of the detail because it depends so much on what the regulations say and require. But this is the necessary and right framework to provide pathways for people to get the sort of benefits in retirement that best suit them.
I have some concern that there has been discussion of having more than one default, which rather defeats the concept of a default. Either the member will have to choose the appropriate default or someone else will, which places a particular responsibility on whoever will take the decision. It is important.

Viscount Trenchard
My Lords, I want briefly to say how strongly I support Amendment 176, so eloquently proposed by my noble friend Lord Younger. The noble Lord, Lord Davies, ignores the fact that the pension reforms of the last 15 years have led to a massive increase in the number of employees saving for retirement. I entirely agree with him that we are not there yet—not by a long chalk. There is much more to do. But for him to say that we are here to discuss this Bill as a result of the failure of the last Government to manage a proper pension scheme is unfair.
The point is made by my noble friend Lady Noakes in her Amendment 177, where she seeks to omit paragraph (b) because it assumes that all retirees are in the same boat with the same needs—just a guaranteed income for the rest of their life. She is absolutely right that different pensioners need different default schemes according to their needs—depending on whether they have debt or no debt, and whether they have heirs and successors to whom they are going to leave their assets. All these things are different, and personal choice plays a big part in that.
It is also important to consider, as my noble friend mentioned, the necessity for the regulators to be aligned. The Pensions Regulator has no objective to drive competitiveness and growth, compared with the FCA, which has such an objective. This difference is quite a problem. Without alignment of objectives, trust-based and contract-based schemes could be subject to different expectations. Savers could face inconsistent retirement experiences depending on the type of scheme and competitive distortions could arise between regulatory regimes. Clarity on timing, standards and supervisory approaches is critical. I look forward very much to hearing what the Minister has to say.

Baroness Neville-Rolfe
My Lords, I have three very simple questions. First, why in some areas is the delegated legislation by negative resolution and in some cases by affirmative resolution? In Clause 49, regulations under subsections (1)(b) and (6)(a) are by negative resolution, as are some in Clause 50. I would just like to understand why.
Secondly, I am very aware that people will differ, as has been said. Some will want to take their money earlier than others, perhaps because they are using their pension as some sort of early day fund, or perhaps because they have a serious illness and do not expect to last long. Is that variation provided for? I would like that assurance.
Thirdly, if somebody has two pensions—perhaps one saved under auto-enrolment, which is what we are talking about, and another, perhaps because they worked in the public sector, a defined benefit scheme—how is the pension provider covered by these clauses going to allow for that difference of need?

Baroness Coffey
My Lords, Clause 49 is quite interesting. Clearly, we have been on a journey for some time. Going back 35 years, Maxwell raided his pension fund, completely screwing over his employees at the time, which led to the 1995 Act as a consequence. There were other items in there as well, but that brought in a much more controlling approach to aspects of pensions.
One of the liberations that happened in the previous pensions Acts a decade ago was that people did not have to do a particular thing with their money. I know this is money that was topped up by aspects of tax relief and the like but, ultimately, instead of being forced in a particular direction with an annuity in a different way, people had a choice. I am conscious that various scams happened when people were transferred from one to another. I hope those people will find a special place in hell; they have deprived people of the money that they had rightly gathered over the years and scammed them out of it. But ultimately this did give a choice to people, with all that money, about how they wanted to spend their retirement—instead of somebody else telling them what to do.
I am concerned that this clause, in effect, requires a guaranteed solution. I appreciate that my noble friend Lady Noakes has talked particularly about removing the need for there to be a regular income as part of this solution, but if benefit solutions are going to be required by this legislation, there should not just be a choice of a minimum of one. There should be at least two, so that people can still have that choice. That is why in Clause 49(1)(a), I think that “one or more” should be “a minimum of two”, if that is going to be the way that we go.
The other thing that is not clear to me—perhaps I just have not spent enough time reading this—is what happens if people do not want the default pension. What choice do they have? It does not feel as though they have any choice at all. I am trying to understand something: what is the real problem that Ministers and the Government are trying to address here? Do not get me wrong—we want to make pensions as simple as possible for people. I know that my former employer used to set up a particular approach, saying that it was easy and that you could buy into it, but it was your choice what you did. That is why I am concerned about Clause 49 in particular. I hope that, by the time we get to Report, the Minister will have reconsidered whether ripping away freedoms is the right way for the people whom the Bill is intended to support.

Baroness Sherlock
My Lords, I am grateful to the noble Viscount, Lord Younger, for introducing this debate, and to all noble Lords.
Let me briefly outline the problems that the chapter on guided retirement is seeking to address. The landscape is changing. I will not get into the detail of how we have gotten to where we are with my noble friend Lord Davies, but the reality is that we are now in a position where fewer than a million people in the private sector are saving into a DB pension, whereas more than 15 million are saving into DC schemes. Of course, unlike in DB schemes, DC members carry the risk themselves; what you get out depends entirely on what you put in and how it performs. The result is that DC savers face risks: the risk of savings not lasting through later life; the risk of market fluctuations; and the risk of inflation eroding purchasing power. They also face decision making risks, as retirement choices can be complex and poor decisions can have lasting effects. Clause 49 enables the Government to respond to those risks, putting savers first. Our objective is the vast majority of DC savers no longer having to make complex decisions about how to secure a sustainable income in later life, although—I say this in response to the noble Baroness, Lady Coffey—the freedom to choose absolutely will remain.
Let me explain how we envisage this happening. When DC members approach their scheme to access their savings, they will be presented with the default pension solution; in acknowledgement of my noble friend Lord Davies, let us call them “default plans” from this point onwards. At this point, the member will have the option to say yes to the default plan or say, “No, I want to choose a different way to use my assets”; that could be an alternative in their own scheme or elsewhere. We will explore this, including how schemes can give appropriate support, in our consultation. The interaction should not be a surprise to members at this point because we will ensure that, through appropriate communications, members hear about the concept of a default plan from very early on in their pension journey.
Clause 49 will require pension schemes to design and develop pension plans based on the generality of their membership, by which we mean gaining insight of what the vast majority of their members want from their pension assets. The noble Viscount, Lord Younger, wanted to know how they are meant to do this. We know that many schemes already have member panels; we expect these, as well as other channels to obtain member insight, to continue. The Government will not specify unless necessary but the regulator will work with schemes, through guidance, on how to identify the needs of their members. The Government will also consult on whether there should be minimum standards for gathering information so that the solutions reflect the generality of the scheme membership.
We anticipate that the evidence from scheme members will indicate that there is no one common set of aspirations, so we are giving the scheme the ability to introduce more than one default plan. Where there is more than one default plan, there will be a simple triage to determine which one the member is offered. Again, the benefit of this approach is that no member will have to make a complex decision on how to take their pension payments, except to request that they want to start receiving payment. As has been mentioned, the default plans must provide a regular income during retirement. We will consult on the detail, but it will be for trustees to determine exactly how they achieve this; there is scope for product innovation.
The clause also makes provision, as has been noted, for exemption where that would not be appropriate. I will turn to Amendment 178, which relates to this, in just a moment but, crucially, savers will retain the choice to access their pension another way. We know that retirement is not a linear experience and that circumstances change both at and after retirement. Life events such as deciding to work part-time, health conditions and bereavement can all factor in and have an impact on household incomes. That means that gathering insights and engagement with members will be important, alongside well-designed and flexible plans.

Baroness Bowles of Berkhamsted
I have not intervened on this group because I have not really delved into it. I wonder whether the Minister will go into some of the points she is making. Obviously, there are cases where you want consolidation in order to produce a solution that gives a reasonable retirement income, rather than having it in different bits. However, I am concerned that some people will want to keep things in different pots and have different bits. When the guidance on what might be exempted and so on comes out, will there be any consultation on that so that there is provision for people who have got alternative incomes and other means? They may want to defer taking their pension for a lot longer than is the norm while they have other income.
There is a whole universe of things; indeed, a whole universe of things is happening to me on these issues, in terms of whether I start something or leave it. It is all made more complicated when the Government come in and tax it, but there are all these things that go on. Will all of that be open to a public consultation before guidance comes out to make sure that it is taken account of?

Baroness Sherlock
I do not know who we had in mind when we were designing this measure, but I am pretty confident that it was not the noble Baroness. If she were to ring up and say, “I want to take my pension pot”, and we said, “Here is a solution”, she would absolutely be able to say, “Do you know what? I don’t want to do that, thank you very much. I already know what I want to do with it”, or to have a conversation about the alternatives. This is really aimed at and concerned with those who would not be in a good position to make these complex decisions.
However, the consultation will explore these things. We have already talked about what kinds of thing trustees might have to take into account. There will be a range of things. If there is anything specific on which I can write to the noble Baroness, I will do so, but the intention is to consult on the nature of how this will work in practice and all of the design requirements. That is one of the reasons for keeping so much in regulations: to keep it flexible.
We are already finding, though, that providers are coming up with interesting, innovative solutions. Some schemes are offering flex then fix, which would give some flexibility in the years ahead. There are schemes that are doing different things, and we do not want to shut those down because we want there to be alternatives. I do not want to give the impression that we are forcing people into it, that they have to do only one thing before being allowed to take their pension or that their pension freedom has been taken away; none of that has happened because that is not what we are trying to do. I thank the noble Baroness for giving me the opportunity to clarify that.
Amendment 180 would remove regulation-making powers to enable the charging of fees for transfers to be prohibited or limited. The Government recognise that pension schemes rely on the charges they impose on members to operate the administration of the scheme effectively. There is an existing cap on charges, which can be placed on default funds under auto-enrolment, whose purpose is to shield individuals from high and unfair charges that could significantly erode their savings. The guided retirement measures were very conscious. They will introduce the concept of a default route and were, therefore, alive to the risk that individuals placed in a default plan may not scrutinise the costs involved. Therefore, we expect to consult on any detailed policy set out in regulations; we would test any assumptions about the impact of introducing a cap or a prohibition, including for transfers, as part of that consultation.
The Clause 51 and 57 stand part notices from the noble Viscount, Lord Younger, seek confirmation that Clause 51 will provide members with clear and consistent information. I am very happy to provide that assurance. The Government understand the power of communications and the importance of members understanding the default pension plan provided by the scheme, alongside the other options. Through this clause, the Government have the power to specify the format and structure of communications. There is also a requirement that all communications issued by schemes are in clear and plain language to help members make better decisions regarding their retirement income when they wish to do so.
As the noble Viscount mentioned, Clause 53 requires the development of a “pensions benefit strategy” by relevant pension schemes, which will be expected to include details of how the scheme will communicate its default pension plans to its members. Schemes will have to make these strategies available to scheme members and to the regulator for effective scrutiny; the Bill includes corresponding arrangements in respect of FCA-regulated providers. As a minimum, we expect the strategy to present the evidence base for the chosen default or defaults to give the member the opportunity to compare their circumstances and those on which the default is based.
Clause 57 is the corresponding provision in relation to FCA-regulated schemes. This inserts into the Financial Services and Markets Act 2000 a new section that will deliver default pension benefit solutions to FCA-regulated pension schemes, ensuring that members on both sides of the market benefit from default solutions. Clause 57 requires the FCA to make rules, having regard to the rest of Chapter 6 of the Pension Schemes Bill, to make default plans available to members of FCA-regulated pension schemes. This helps ensure that regulatory frameworks are aligned and that members experience broadly equivalent outcomes; it also maintains fairness and consistency across the market. Clause 57 also requires the FCA to aim to ensure, as far as is possible, that the outcomes to be achieved by its rules in relation to this chapter achieve the same outcomes as the rest of this chapter achieves in relation to schemes regulated by TPR.
The noble Viscount asked how schemes will be supported rather than forced into defensive behaviour. The regulator will issue guidance for all trust schemes. DWP officials have been engaging, and will continue to engage, with industry ahead of introduction, including through formal consultation.
The noble Baroness, Lady Neville-Rolfe, asked why the negative procedure and why the affirmative one. The affirmative procedure has been used for certain delegated powers where the power touches on a central aspect of the policy. For example, the power in Clause 49(4)(d) can be used to influence the defaults designed and offered by a scheme, so the affirmative procedure is used.
I have tried to answer all the questions that were asked. I hope that those explanations have been helpful and that noble Lords will feel able to withdraw or not press their amendments.

Viscount Younger of Leckie
My Lords, before I conclude on this group, I thank in particular my noble friend Lady Noakes for her probing amendments, which ask a number of important questions.
I will make a few points and rounding-up comments but, before I do, I want to pick up on my noble friend Lord Trenchard’s remarks. I must admit that I was very surprised to hear the remarks made by the noble Lord, Lord Davies, on his view of the pensions landscape; they were fairly forceful. As he will expect, I entirely disagree with his comments. I just make the point that our party brought in improvements to auto-enrolment and introduced the dashboard system; I pay tribute to my noble friends Lady Coffey and Lady Stedman-Scott. I have more to say but I will give way.

Lord Davies of Brixton
I just want to pick up the noble Viscount’s point about auto-enrolment. It was a Labour Government and a Labour Bill that introduced automatic enrolment. The only change that the coalition made was to delay it, thereby reducing people’s future pensions.

Viscount Younger of Leckie
We brought this into effect. Of course, that takes us back to the coalition in 2010-15, but so much has been done since then. I will not go on but, if the noble Lord feels so strongly about this, why does he not probe his own Government more on why there is nothing in the Bill about saving more for retirement? I have not even mentioned the points in the Budget on salary sacrifice. I just wanted to get that in, as the noble Lord has become quite political.
Moving on swiftly, Amendment 177 probes whether all default pension benefit solutions are required to provide a regular income and whether that income must necessarily be for life. Here, I pay some respect to the noble Lord, Lord Davies, because he rightly used the expression “pathways for people”, which are what this is all about. I am grateful to the Minister for providing some clarification on this point. She used a very good expression, “freedom to choose”, which is key in our discussion on this particular group.
However, given the significance of this issue for members’ retirement outcomes, it is vital that this clarity is communicated, not just within this Committee but clearly and consistently to those whom these reforms are intended to serve. My noble friend Lord Fuller spoke about the importance of personalisation, which I think is a very good expression.
Communication will be especially important in the context of guided retirement, where members may reasonably assume that a default implies a particular structure or guarantee unless told otherwise. The use of the word “default” is more than semantic, as I know the noble Baroness, Lady Altmann, has laid out in the past—I note she is not in her place. Ensuring that expectations are properly set will be central to building confidence and avoiding confusion at the point of retirement. Again, my noble friend Lord Fuller raised the importance of ensuring that certain cohorts must be particularly noticed and properly treated.

Baroness Coffey
My Lords, noble Lords may want to consider Amendment 180A an amuse-bouche before we get back into the real meat and honey, as it were. I am grateful to the noble Baroness, Lady Altmann, for having also signed this amendment. We have already made it clear that the Pensions Act 2008 set out the requirements for auto-enrolment into pension schemes, which was commenced and brought into effect in 2012. As such, all employers are now required to provide a workplace pension scheme and to make contributions.
The question I pose in this amendment is not whether pensions should be well regulated—that is a given—but whether the current regulatory architecture best supports effective supervision, good member outcomes and long-term system stability in this emerging ecosystem of pensions. I contend that it would do so only if occupational pensions, though not self-invested pensions, were regulated solely by the Pensions Regulator without the overlapping or parallel oversight of the Financial Conduct Authority. This is fundamentally an issue of regulatory design.
The Pensions Regulator was established with a clear statutory mandate: to protect members’ benefits; to reduce the risk of calls on the Pension Protection Fund; and to promote the good administration of work-based pension schemes. Its regulatory approach is deliberately scheme-centric, focusing on governance, funding, the employer covenant, trustee capability and long-term risk management. By contrast, the Financial Conduct Authority’s framework is product and transaction centric. It is designed around the regulation of firms that either make, distribute or advise on financial products, with a particular emphasis on conduct at the point of sale, disclosure and consumer choice.
The FCA’s tools, culture and regulatory philosophy—whether that is speed, competition, disclosure or transactional fairness—are shaped, in effect, by retail finance. That approach is fine, but I suggest to the Committee that it is not so well suited to not only the current pensions world but the evolving world of pensions that this Bill, in particular, is accelerating. Let us be clear: the FCA’s consumer duty is to the individual. That is not what we see with workplace pensions more broadly, where we have the trust-based approach.
The ongoing involvement of the FCA in pensions risks creating, if it has not done so already, regulatory overlap without regulatory coherence. I am aware that there are statements of co-operation but, particularly with the evolution of the pensions world for employees through the Bill, this should lead us to consider a change in the regulatory approach. The contract-based approach is evolving and, as we have already debated, will now be able to be overridden. For that reason, I come back to the question of whether we should think about the Pensions Regulator being the sole regulator, apart from for self-invested personal pensions; I can see that the consumer duty element under those individual schemes is well suited to the FCA.
The danger of dual regulation is real, costly and can be confusing. The uncertainty is evident. In having two different ways, there are some conflicts over how certain assets or schemes can be treated. There is the risk of misclassifying pensions as short-term financial products, rather than what could be really long-term social contracts. We know that people often remain disengaged from their pensions. Their outcomes therefore depend far more on scheme design, trustee competence and the long-term investment strategy.
I think that the Pensions Regulator understands this reality much better. It recognises that good outcomes come from strong governance, clear fiduciary duties and long-term risk management in not only defined benefit schemes but defined contribution schemes. As I have already mentioned, I am conscious that, although there is collaboration, the risk of regulatory drift is still real. This would be solved by moving, in essence, to having one regulator for all occupational pension schemes.
The Pensions Regulator has already shown that it can evolve. It has strengthened its focus on value for money, professional trustee standards, consolidation and other elements on which it is doing well. A single regulator would deliver clarity, coherence and confidence, which is why I have tabled this amendment seeking a review. More specifically, in subsection (1) of the proposed new clause, I suggest
“a review to assess the viability”.
I say “viability” deliberately but then, in subsection (2), I offer a little leeway on that review, including whether the Pensions Regulator should take it on. This may feel to many like dancing on the head of the pin but, actually, we are seeing these two regimes in parallel. In effect, we are starting to see almost the removal of the contract-based approach. As a consequence, we should grab the challenge and make this change.
I am conscious that the Minister may ask, “Why did you not do this when you were in power?”, which is a fair question. But as my noble friend Lady Stedman-Scott will know from the time we were doing the 2021 pension scheme, when we were bringing in certain measures, including dashboards, once the Treasury gets hold of something it does not want to let go. Let us not pretend otherwise.
We are coming on to a debate shortly about superfunds. I am not going to reveal every battle that we had then; nevertheless, it was certainly a challenge. That is no disrespect to my other noble friend Lady Neville-Rolfe, because she was a great Treasury Minister. But it is a case of making sure that this Bill, in particular, is accelerating what is happening. It is going back, in effect, almost to a paternalistic or maternalistic approach, so it makes sense to at least review this change now. I hope the Minister will give it careful consideration. I beg to move.

Lord Fuller
My Lords, the advantage of Committee is that we can bat around some batty ideas without troubling the scorers too much. I am not going to violently disagree with either of my noble friends or the noble Baroness, Lady Altmann, in this respect, but it oversimplifies the pensions landscape. I totally endorse the idea that we need to have a fresh look at the regulatory environment within which pensions operate, because things have not gone right.
There has been a regulatory groupthink. The example of the LDI, the liability-driven investments disaster, is a case in point, because the LDIs anchor schemes that are in deficit and can never climb out of that. That is sort of how they work. The regulator has bamboozled and misdirected trustees over many years not to focus on maximising the returns, so that there is sufficient money in a scheme to pay the pensions as they fall due over its lifetime—that would be a good long-term objective. No, the regulator has forced them to look, three years at a time, at how they can focus on the deficit, not on the term. There has been a failure of regulation and that needs to be remedied.
The amendments in the names of my noble friends and the noble Baroness, Lady Altmann, focus on the Pensions Regulator, which we have heard is much more corporate-focused, and the FCA, which is much more individually aligned, but they fail to see the wider landscape. Any review, in my opinion, should consider the Bank of England because, ultimately, it directed the whole industry and the other regulators to go down the LDI route. That finished and grievously damaged so many private schemes on that false altar of deficit focus rather than asset maximisation.
Then there is a triumvirate. There is the Government Actuary’s Department, which I accept is not occupational; it is for public schemes, but it sets the tone. Then there is His Majesty’s Treasury, which has just been mentioned, and the Pension Protection Fund. I agree with the thrust of the amendments that have been tabled, and we are only in Committee, but I would widen the scope of the report to include those other actors—the Bank of England, the Government Actuary’s Department, the Pension Protection Fund and His Majesty’s Treasury —so that we can see regulation in the round, because unless we do so, we will not cover up those regulatory cracks that some schemes have fallen down.

Lord Davies of Brixton
Once again, I find myself in the position of being in broadly the same area as the noble Lord, Lord Fuller. I agree with much of what he said. We can always be in favour of reviews. The only substantial objection is that the Secretary of State—or more accurately, the hard-pressed officials—has better things to do, particularly with having to implement the Bill when it is an Act.
The Pensions Commission is also crucial. The noble Viscount, Lord Younger, for whom I have a lot of respect, challenged me on why I am not doing more on adequacy, in effect. Of course, the answer is that I fully support the Pensions Commission; that is where the focus should be on that area. I think my noble friend the Minister is aware of some of my views on the level of inadequacy in pension provision, but the commission is where it should be at.
Pensions are inherently political. I make no apology for making political points. I am against the idea of moving towards a joint regulator. There are two broad types of pension provision: individual contracts and employer-sponsored collective provision. I am very much in favour of the latter as opposed to the former. The former has, and always will have, severe problems, whereas collective provision is what has led the high standard of private provision across, broadly, half of the working population.
The problem with having a single regulator is essentially cultural. One or the other approach is bound to predominate in its thinking. It is impossible to ride two horses, unless you are in a circus, and that is not where we want to be. We need a regulator for collective employer-sponsored provision, and a regulator for market-based provision. That is what we have got so, in a sense, in my few remarks I have already carried out the review that has been called for and reached a satisfactory solution.

Lord Palmer of Childs Hill
My Lords, what worries me is that the noble Baroness, Lady Coffey, says we should grab the challenge. I am not sure that I am ready to grab the challenge and not convinced that we should abandon, in any way, the Financial Conduct Authority. I wonder what representations have been made by the FCA on this. I would like to hear how the FCA feels about the Pensions Regulator taking over and what has happened in the past.

Baroness Coffey
I can assure the noble Lord that the FCA will not give anything up. In fact, it would probably rather swallow the Pensions Regulator.

Lord Palmer of Childs Hill
Maybe that would be a good thing. I am not convinced that the regulator pushing away from primary legislation to regulation is necessarily the way forward. I am not convinced that what has happened to date has failed. Therefore, I am not sure why we want to change this without adequate proof. The idea that the FCA wants to swallow up everything else is fairly normal in the gladiatorial forum that we have. I would like to see what the FCA and others have to say about this before we make a final decision.

Baroness Stedman-Scott
My Lords, I speak to both Amendments 180A, tabled by my noble friend Lady Coffey, and Amendment 206, which stands in the name of my noble friend Viscount Younger of Leckie and myself. Both amendments address the regulation of pensions and how the regulation is best exercised in the interest of scheme members and future pensioners.
It was the intervention of my noble friend Lady Coffey at Second Reading that first prompted me to reflect more deeply on the role of regulators. As my noble friend argued then, and has argued again today in speaking to Amendment 180A, this Bill misses a significant structural opportunity by retaining two separate pension regulators. I agree with her. There is something inherently odd about the fact that very similar pension products can be treated differently depending on whether they fall within the remit of the Pensions Regulator or the Financial Conduct Authority. That observation is not controversial; it is simply a reflection of how the current system operates.
I recall clearly the passage of the then Pension Schemes Bill in February 2020 and remember responding to amendments from across your Lordships’ House by explaining that personal pension schemes were regulated by the FCA, rather than the Pensions Regulator, and that imposing requirements on personal pension providers through that legislation would risk creating a patchwork of overlapping regulatory oversight. Providers, it was argued, would otherwise be required to respond to two separate regulators in relation to the same activity. That was the Government’s position at the time, and it illustrates that the existence of regulatory fragmentation in this area is not a matter of dispute.
A great deal of work has gone into managing the fragmentation, with strategic documents, dating back to 2018, seeking to grapple with the issue. The FCA and the Pensions Regulator have published joint regulatory strategies explicitly acknowledging the complexity that arises where their remits intersect and the need for close co-ordination. More recently, an independent review of the Pensions Regulator in 2023 again highlighted the challenges inherent in this divided regulatory landscape. Taken together, these developments point to structural issues in the regulatory ecosystem that can, at the very least, create confusion and the risk of inconsistency.
It was on the basis of that experience in government and of careful consideration since then that I sought to identify what might realistically be done in this Bill. I came to the conclusion that Amendment 206 represents a proportionate and pragmatic compromise. It would require the Government to establish a formal published protocol setting out clearly how the Financial Conduct Authority and the Pensions Regulator co-ordinate, how responsibilities are divided between them and how they communicate when regulating the pensions industry. The evidence shows that there is complexity, overlap and, at times, confusion between the two regulators. Stakeholders frequently complain of unclear lines of responsibility and the regulators themselves openly acknowledge that co-ordination is difficult, hence the repeated reliance on joint strategies and informal arrangements.
It was our sense that the problem is one not of outright contradiction but of opacity, complexity and accountability. Amendment 206 is, therefore, carefully targeted at the problem, which is clearly evidenced. It seeks to improve co-ordination and clarity without asserting a level of regulatory failure that has not yet been conclusively demonstrated. That does not place it in opposition to the argument advanced by my noble friend Lady Coffey; indeed, I would be very happy to work with her, as we did so constructively on previous pension legislation, to strengthen this area further.
In my view, a formal co-ordination protocol has three important virtues. First, it can evolve over time as the regulatory landscape changes. Secondly, it can be tightened if problems persist or new risks emerge. Thirdly, it can itself become the evidence base for any future decision to pursue more fundamental consolidation of regulatory functions, should that ultimately be judged necessary. For those reasons, I commend Amendment 206 to the Committee and urge the Government to see it not as an obstacle but as a constructive and proportionate step towards greater clarity, accountability and confidence in the regulation of pensions.

Baroness Sherlock
My Lords, I am grateful to the noble Baroness, Lady Coffey. Things are never dull when she is around. Frankly, that is quite a thing to say for a pensions Bill—I apologise to all the pensions nerds.
I thank noble Lords for introducing their amendments. The noble Baroness, Lady Coffey, said that her amendment would require the Secretary of State to do a review exploring the viability of moving the FCA’s pension regulation functions, apart from those for SIPPs, to TPR. On Amendment 206, the noble Baroness, Lady Stedman-Scott, wants a statutory joint protocol, formal co-ordination mechanisms, a published framework for oversight and the mandation of regular joint communication.
The Government keep the regulatory system under continuous review. The noble Baroness, Lady Coffey, has given us an absolutely fair challenge. As we have already found here, the reality is that, when you come to discuss this, some people are on team FCA, some are on team TPR and some—such as the noble Lord, Lord Fuller—do not like any of them and want to throw everybody else into the mix and have somebody reviewing all of them. So it is fair to say that it will not be easy to achieve consensus on this.
Let us come back to the principle. The Government’s view is that there is still a fundamental difference between trust-based and contractual pension schemes. Contract-based pension schemes are based on an individual contract with the saver. As the pension market continues to evolve, and as we move towards a more consolidated market, we will need to ensure that the system evolves with it and that there is more regulatory alignment where it is really needed. However, TPR, the FCA and other bodies, including the PRA, are on to this. So I suppose the exam question here is: do we need one regulator to take over the other, or is it possible to create a regime for regulatory alignment and joint working? I will try to make the case for the latter; the noble Baroness can tell me at the end whether I have a pass or a fail on the exam paper.
The Government’s view is that TPR and the FCA have distinct roles. Each has its own framework, reflecting the range of pension types and the need for tailored oversight. They operate under distinct statutory frameworks, and existing arrangements already enable effective co-ordination between them. TPR and the FCA have established a joint regulatory strategy that outlines their respective roles; that collaboration is underpinned further by a formal memorandum of understanding and, where necessary, joint protocols on specific issues detailing how the two regulators co-operate, share information and manage areas of overlap. They have published a joint document outlining their respective roles. They run joint working groups and consultations. They publish shared guidance, and they conduct regular joint engagement with stakeholders. These mechanisms are well established and provide the flexibility needed to respond to developments in the pensions market. That close collaboration ensures the same good outcomes for pension savers, regardless of legal structure, and aims to avoid the potential for regulatory arbitrage.
The noble Baroness, Lady Stedman-Scott, mentioned the independent review of the Pensions Regulator by Mary Starks in 2023. That review recommended that no changes should be made to the framework. The review concluded that it was far from clear what the benefits of shifting to a single regulator would be and whether that would in fact outweigh the costs and the risks of distraction.
Moving on, we do not believe that a statutory requirement for a joint protocol is needed, as proposed in Amendment 206. It risks duplicating existing arrangements and in fact replicating parts of the memorandum of understanding and joint regulation strategy that are already in place. Where specific regulatory risks would benefit from more formally aligned regulatory approaches, the organisations consider the need for a joint protocol. An example would be the 2019 joint approach to guidance for trustees and advisers supporting pension members with decision-making exercises.
We also do not believe that the review proposed by Amendment 180A is necessary at this time. We continue to keep the system under review to make sure that it continues to deliver. Any future changes need to be evidence-led and shaped through engagement with stakeholders. In the light of that, I hope the noble Baroness, Lady Coffey, will feel that I have passed the exam test and is able to withdraw her amendment.

Lord Fuller
I am interested, of course, in the opinion of the noble Baroness, Lady Coffey, about the exam, but the Minister has provoked me to respond. I am not against the FCA or the Pensions Regulator. As she says, they have their roles and responsibilities. But there is a piece of work on the interaction between all the actors in the pension space. The old saying is, “If it ain’t broke, don’t fix it”, but there has been enough that is broken to require a fresh look. All the bilateral arrangements between TPR and the FCA, which she explained and which are all very interesting, do not talk about those other wide environmental links to the Bank of England, GAD, the PPF and His Majesty’s Treasury. That is where there should be some work, with a little humility about how the scheme has gone.
I am not making a political point here; I am just making the factual observation that the schemes are not working as I think any of us would like them to. This pensions Bill remedies some of those shortcomings, but the excessive focus purely on the FCA and the Pensions Regulator is obscuring that wider picture. I am not asking to promote some hatred and discord; I am just asking to try to get everyone sat around the table so that we can work out not just the roles and responsibilities but the linkages—and avoid the groupthink, because that is the worst thing. I was grateful to the noble Lord, Lord Davies, for aligning himself with my points. So it is not just me, unless the noble Lord is against everything as well, which I do not think he is.

Baroness Sherlock
My Lords, I am grateful to the noble Lord, Lord Fuller, for clarifying his view and apologise if I misrepresented it. I will not respond at any length but will simply say that there is already considerable join-up between the actors in this space. I do not feel it is necessary to have a single review just to work that out.

Baroness Coffey
I thank noble Lords for contributing to this debate. Certainly, in speaking to pension providers that are regulated by both TPR and the FCA, this brings additional complexity, which is another reason for this to come in. I appreciate that my noble friend Lord Fuller suggested this could be a batty idea. It is not a new idea. The 2013 report by the Work and Pensions Select Committee chaired by Dame Anne Begg—its Labour chair—called for it then. It was linked to the fact that we were starting auto-enrolment. The whole landscape for people, particularly those new to pension contributions and the like—and indeed for existing people—was shifting to workplace occupation-based pensions, which are all regulated by TPR. So I think it was going for simplicity in that regard.
My noble friend is particularly cross about an aspect of the Pensions Act 2004. I would have invited him to perhaps table an amendment to the Bill with his objections to the statutory funding objective, which is the element that particularly irks him. It replaced the minimum funding requirement, but that is a debate for another day, rather than trying to resolve it all now. I thought the Minister did well, particularly in reading out her brief and keeping the Treasury happy. That is no bad thing for any Minister in a Government but, of course, I beg leave to withdraw my amendment.

Lord in Waiting/Government Whip (Lab)
My Lords, before the noble Baroness, Lady Noakes, introduces the next amendment, I remind the Committee that, although we have made fantastic progress today, we have a hard stop. We can probably stretch to about 8 pm. I do not want to constrain the debate but it would be preferable to finish this last group today rather than having to break it up, as we did on our previous day in Committee.
Clause 65: Approval of superfund transfers
Amendment 181

Baroness Noakes
My Lords, the noble Lord, Lord Katz, will be pleased to know that this will be my shortest intervention. With my Amendment 181, to which the noble Baroness, Lady Altmann, has added her name, we now move on to superfunds, which are an excellent innovation that allow employers to shed their DB liabilities while also protecting or enhancing members’ interests.
My Amendment 181 is a small, technical amendment designed to address an issue to which I was alerted by Pensions UK. Clause 65(2) sets out the onboarding conditions that must be met for superfund transfers. Superfunds are designed to deal only with non-active members, as is clear in subsection (1); however, for some reason, the time at which this condition is tested is when the application for approval of the transfer is made by virtue of subsection (2)(a). I understand that it is quite possible for arrangements for transfer to a superfund to be made on the basis that members will become deferred—and, therefore, no longer active members—as soon as the transaction has taken place. I am therefore not sure what purpose is served by requiring all of those members to be deferred at the date of the application to the regulator, since that could be many months before the transfer will take place.
I look forward to the Minister’s comments and beg to move.

Baroness Bowles of Berkhamsted
My Lords, everyone—apart from insurers, perhaps, who prefer buyout and the regulatory cash bonus it brings them—is in favour of superfunds. They should improve member benefit security. They can enhance members’ benefits, as the noble Baroness, Lady Noakes, just said. They can return cash to employers when appropriate, supporting UK businesses. They can also invest more in productive finance than a buyout or a DB scheme can.
However, numerous barriers make it difficult for superfunds and my Amendments 182 and 183 seek to address two of them. Amendment 182 seeks to remove gateway test 1, which is the test that prevents a scheme that can afford a buyout entering a superfund. The policy of pushing everything to buyout is intended to address risk, but it is not always in the members’ best interests; that could be considered more. Discretionary benefits, which can often include things on which expectations are based, may be lost. For example, spouses’ entitlements and increases in pensions are often discretionary; I know that that is the case in parliamentary schemes.
In a buyout, discretionary benefits are likely not to be paid, but a superfund could pay them. There seems to be some underlying assumption that superfunds do not serve risk reduction, but that does not reflect the extremely secure funding position that superfunds are held to by the regulations. Additionally, the test is unstable because funding levels vary. A scheme can start the process unable to afford buyout, and therefore be deemed able to go into a superfund, but if later on it could afford buyout part-way through, it would be required to reverse out and would be forced into a buyout. That can mean a lot of wastage of cost and time, as well as worse-off pensioners. Removing the test would give schemes more flexibility in the course they pursue, and may be better for the economy. If they chose a superfund, it would mean that more schemes could keep money invested in pensions and pay out more generously, rather than that extra money being lost in the insurance companies.
Amendment 183 is about the wind-up trigger and the protected liabilities threshold. This in, in essence, the point at which a superfund’s funding drops to such a level that it must close and enter the PPF. The recent PPF indexation means that the protected liabilities threshold is now above the low-risk trigger—that is, the technical provisions threshold—which is upside-down from the policy design, where the low-risk trigger is intended to be a less critical warning scenario than the wind-up trigger and is the point at which the scheme funds must be boosted by investor money.
This upside-down formulation will make it harder for superfunds to attract investor capital and will probably push pricing up closer to buyout levels, narrowing the slice of the market that superfunds can operate in. That is good if you are shareholders in insurance companies but, again, not for pensioners, who lose benefits. The amendment proposes a “lower of” formulation for the definition of the protected liabilities, which would set it at lower and more reasonable levels.
There could be other ways to fix this or remove the protected liabilities threshold entirely and rely on trustee powers in distressed situations, which is normal practice for regular DB schemes. But staying in the upside-down formulation does not seem right and risks stifling the nascent superfund model. I appreciate that this is a recent development because of the indexation and possibly one that the Government did not originally foresee, but it none the less needs tackling.

Baroness Coffey
My Lords, I support Amendment 182 tabled by the noble Baroness, Lady Bowles of Berkhamsted. Gosh, superfunds—that has been quite a journey. It must be about six years ago that I apparently received a letter from Andrew Bailey, who I think was running the Prudential Regulation Authority at the time. I never actually received it, but I read it in the FT and on Sky. It told me that it all seemed very unfair compared with the Solvency II reform, which is what insurers had to go by. That is why I am strongly concerned about Clause 65(2)(a) being in this Bill.
I think we are seeing the hand of the ABI again here, trying to basically squeeze out other activity when we should be focused on what is in the best interest of the pension scheme members. We also want to try to make sure that we do not have never-ending firms going into the PPF. The superfunds, which I recognise the Government have embraced through this, are definitely a good option but are different to having an insurer buyout, even with some of the changes that have happened away from Solvency II to whatever version of Solvency UK. There has been more reform with less risk around some of the margins in that regard.
So I encourage the Ministers to think again about whether subsection (2)(a) is really the right approach for the outcomes they seek. Otherwise, why bother? Why bother having a superfund if you can get only the equivalent of what it is to get the insurer buyout?
I could go further, but I am conscious that the dinner business break is bringing exciting business and that the Committee wishes to finish by a certain time. So I will leave superfunds for another time, perhaps in the Bishops’ Bar. But, with that, I support my noble friend in Amendment 182.

Baroness Stedman-Scott
I will speak to Amendment 181 tabled by my noble friends Lady Noakes and Lady Altmann, and Amendments 182 and 183, tabled by the noble Baroness, Lady Bowles of Berkhamsted, and my noble friend Lady Altmann. I will also address the broader issue of the role of superfunds within our defined benefit pensions landscape.
At the outset, I want to be clear that my understanding is that the Government remain committed to creating a thriving and credible superfund market. That ambition is welcome because superfunds have the potential to support two important public policy objectives. First, they support member outcomes; properly regulated superfunds can improve security for members and, in the case of a run-on superfund model, they offer the additional prospect of enhanced benefits over time through the sharing of surplus and investment upside.

Lord Davies of Brixton
Everyone agrees that they are a good idea, but in her reply, can my noble friend the Minister tell the Committee what serious contenders there are to take advantage of this quite complicated and lengthy piece of legislation? The practical experience so far is that a good idea has never quite cut it, and other options are now becoming available. Are people actually going to go down this road?

Baroness Sherlock
My Lords, I am grateful to the noble Baronesses, Lady Noakes and Lady Bowles, for introducing their amendments. I will start with Amendment 181, which would broaden the range of schemes able to apply for a transfer into a superfund by effectively including active schemes.
On the points made by the noble Baroness, Lady Noakes, the responses to the DWP’s initial consultation on DB consolidation noted clear practical difficulties in assessing the future of a scheme. It is not clear how the regulator would conclude that the scheme will have no active members at an unspecified time of transfer. Furthermore, closing DB schemes can be a protracted exercise, where unforeseen complicated issues can arise. This Government, and previous Governments, have been consistent in saying that superfunds should be an option only for closed DB schemes. To avoid such complications for the scheme trustees and the regulator, Clause 65 sets out that closed schemes alone can transfer to a superfund and only where they are unable to secure member benefits with an insurer at the date of application.
Amendment 182 from the noble Baroness, Lady Bowles, would broaden the range of schemes able to apply for a transfer into a superfund by removing the restriction that schemes which can afford insurance buyout cannot transfer to a superfund. By removing this requirement from the Bill, superfunds could compete directly with insurers. That would risk superfunds offering endgame solutions in the same space as insurers, while being held to a lower standard in terms of member security.
The onboarding condition was introduced following industry response to the consultation on superfunds which first identified this risk. There was concern that employers may see superfunds as a way to relinquish their responsibilities at a lower cost than insurance buyout, and that trustees could be pressured to transfer into a superfund when a buyout solution is available. It is important for us to remember that insurers and superfunds operate under very different regimes. Insurers under Solvency UK requirements have stringent capital requirements and their members are fully protected by the FSCS.
Superfunds are built on existing pensions legislation and, as such, the PPF acts as a safety net providing compensation. The PPF provides a great deal of security, but not as much as the FSCS. Superfunds offer a great deal of security, but their capitalisation requirements are not as stringent as insurers as they are not designed to be as secure. That is because superfunds have been designed as a slightly less secure, more affordable endgame solution for schemes that are well funded but cannot afford buyout. They are not intended as a direct competitor for insurance buyout. The onboarding conditions address the risk of regulatory arbitrage, recognising those differences.
Clause 65 therefore provides clarity by ensuring that only appropriately funded schemes can transfer to superfunds. As introduced, it includes the power to substitute another condition if needed. We will consult with industry to assess what, if any, further refinements may be needed to protect scheme members.
Amendment 183 from the noble Baroness, Lady Bowles, would require superfunds to assess their protected liabilities threshold at the lower of a prudent calculation of a scheme’s technical provisions or based on a Section 179 calculation of the buyout price of PPF-level benefits. This amendment, and the noble Baroness, recognise the importance and impact on this threshold of the Chancellor’s Budget announcement that the PPF will provide prospective pre-1997 indexation for members whose schemes provided for this.
The purpose of the protected liabilities threshold is to ensure that in the rare circumstances where a superfund continues to underperform, the scheme is wound up and member benefits are secured at the highest possible level. The threshold is an important part of member protection and has been designed to prevent members’ benefits being reduced to PPF compensation levels should a superfund fail. The threshold also recognises the risk that scheme funding could continue to deteriorate in the time it takes to wind up.
Clause 71 therefore aligns the protected liabilities threshold with the calculation of those protected liabilities. It sets the threshold at a level above the Section 179 calculation, so that members in a failing superfund receive higher-than-PPF benefits. There is the added benefit that PPF-level compensation that is bought out with an insurer protects the PPF itself.
We recognise the impact that changes announced in the Budget have on the superfund protected liabilities threshold, and that it would not be good for members’ outcomes if a superfund is required to wind up prematurely when there is still a strong likelihood that benefits can be paid in full. Any changes to reduce the threshold, however, will require careful consideration and need to ensure that members and the PPF are protected. The level of the protected liabilities threshold will be subject to further consultation with industry as we continue to develop the secondary legislation.
The Committee will also note that for those instances in which technical provisions are lower than the Section 179 valuation of a scheme, Clause 85(4) allows the Secretary of State to provide by regulations that a breach of a threshold has not taken place. These calculations have the potential to converge, and sometimes swap, in very mature schemes and we acknowledge that that occurrence is more likely following the introduction of pre-1997 indexation for prospective PPF benefits.
The use of this power will aim to ensure there are no unintended consequences for well-funded superfunds in those circumstances. It is not our intention to place any additional pressures on superfunds. Providing pre-1997 indexation for PPF benefits is the right thing to do. All members in schemes supported by the PPF benefit from knowing they can count on higher levels of compensation should the worst happen—a fact that should be celebrated. We are committed to working with industry to create, as the noble Baroness, Lady Stedman-Scott, questioned, a viable and secure superfunds market and will consult on issues such as these following Royal Assent to ensure we appropriately balance the metrics of each threshold.
My noble friend Lord Davies asked me to look forward to see what demand there will be for this. That is quite hard to do, but we estimate that around—I am told—130 schemes with £17 billion in assets may take up the option of entering a superfund, but we recognise these figures are highly uncertain. It will depend on how the industry reacts, future economic conditions and competition. The numbers, of course, could be significantly greater if the market grows.
It has been an interesting discussion, but I hope in the light of my remarks, the noble Baronesses feel able not to press their amendments.

Baroness Noakes
My Lords, at least we are going to please the noble Lord, Lord Katz, this evening. We might even manage to stick within our normal timeframe and not go beyond.
I thank the noble Baroness for setting out the rationale for the time at which schemes have to demonstrate that they are closed. I will consider that carefully. I am sure the noble Baroness, Lady Bowles of Berkhamsted, will consider carefully what the noble Baroness has said in respect of her amendments. I beg leave to withdraw the amendment.
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